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APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION OF BANK OF THE PHILIPPINE ISLANDS 
FOR REHEARING OR REHEARING EN BANC 


Pursuant to Rule 26 of the Rules of this Court, the Appellant in 
No. 14,807, Bank of the Philippine Islands (BPI), petitions this Court 


for a rehearing or rehearing en banc of its appeal, decided November 5, 
: | 
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1959, in favor of Appellees. A motion to extend until December 19, 1959, 
the time for filing petitions for rehearing was granted by this Court on 
November 27, 1959. By Order dated November 30, 1959, this Court 
also stayed, until December 21, 1959, the transmission of the opinion 

and judgment. 


The grounds upon which Appellant BPI requests such rehearings 
are as follows: 


The decision of November 5, 1959, is based solely upon the conclu- 
sion that the trial court did not err in holding that "It has not been proven 
by a preponderance of the evidence that the money captured by the United 
States Army [the money which Appellants BPI and PNB seek to recover 
by suits under Section 9(a) of the Trading With the Enemy Act, as amend- 
ed, 50 U.S.C. App. Sec. 9(a)] was the same money that the Philippine 
National Bank, Bacolod branch, turned over to the Bank of Taiwan in 
March, 1945." (Decision,.pp. 3, 4) This conclusion, in turn, depends 
entirely on the ruling of the trial court, affirmed by the decision of Nov- 
ember 5,. 1959, excluding from evidence Vesting Order P-285, issued 
by the predecessor of the Appellee Attorney General, pursuant to which 


the money in question was seized by the United States, and the Findings 
of Fact made by the Director of the Office of Alien Property in his Deci- 
sion in an administrative proceeding to recover such money brought by 
the present Appellants under Section 32 of the Trading With the Enemy 
Act. (Decision, pp. 5, 6) 


Both the Vesting Order and the Decision of the Director of the Of- 
fice of Alien Property specifically found as a fact that the money captured 
by the United States Army and subsequently vested was the same money 
as that turned over to the Bank of Taiwan in March, 1945. (J.A. 189, 
190, 199, 201-203) These findings of fact, made pursuant to statutory 
direction, were not challenged or disputed by Appellees either at the 
trial or on appeal. Nor does the record contain a scintilla of evidence 
contradicting or throwing any doubt on the accuracy of such findings. 
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Nevertheless, the trial court held that the Vesting Order and seta of 
the Director of the Office of Alien Property were not admissible in evi- 
dence as proof of the identity of the money, and the decision of this Court 
of November 5, 1959, affirmed that ruling. (J.A. 17-25; Decision, pp. 

5, 6). 


If the Vesting Order and Decision of the Director had been admitted 
in evidence, both the triai court and this Court would have been compelled 
to conclude that the captured money was the same as that turned over to 
the Bank of Taiwan in March, 1945, because this was found as a fact in 
both the Vesting Order and Decision and because the record contains not 
a shred of evidence to the contrary. 


In these circumstances, Appellant BPI respectfully urges: 


1. The exclusion by the trial court of the Vesting Order and 
Decision, and the affirmance of that ruling in the decisionof this Court of 
November 5, 1959, are clearly erroneous as directly contrary to the de- 
cision of the United States Supreme Court in United States. v. Chemical 
Foundation, 272 U.S. 1, 14, 15. (See also, Heath v. Wallace, 138 U.S. 
573, 582, 585; Vanadium Corporation v. Fidelity & Deposit Co. (CCA 2), 
159 F(2d) 105, 109, 110; Quinn v. United States (CCA 3), 58 F(2d)/19, 20; 
Woods v. Turk (CCA 5), 171 F(2d) 244, 245; Kolar v. Woods (CCA 5) 
189 F(2d) 736, 739.) 


_.«: o-“Qymi-the circumstances of this case, including absence of 
witnesses because of battle conditions at the time the vested money was 
captured, the exclusion of the Vesting Order and the Director's Decision 
constituted a "denial of a hearing," and, consequently, a denial of due 
process of law to Appellant BPI in contravention of the Fifth Amendment. 
Georga Ratlway & Electric Co. v. City of Decatur, 295 U.S. 165,) 171. 
See also, Saunders v. Shaw, 244 U.S. 317, 319. 5 


3. The exclusion of the Vesting Order and Director's Deci- 
sion severely restricts the remedy granted by Section 9(a) of the Trading 
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With the Enemy Act and, hence, denies to Appellant BPI the substantive 
rights guaranteed to United States citizens and non-enemies alike by the 
Fifth Amendment. Becker Steel Co. v. Cummings, 296 U.S. 74, 79, 80. 
(See also, Clark v. Uebersee Finanz-Korporation, A.G., 332 U.S. .480, 
490; Guessefeldt v. McGrath, 342 U.S. 308, 318; Kaufman v. Societe 
Internationale Pour Participations Industrielles et Commerciales, S.A., 
$43 U.S. 156; Russian Volunteer Fleet v. United States, 282 U.S. 481.) 


4. This Court's definition of the nature of the burden of proof 
resting on Appellants as regards the identification of the vested property 
is directly contrary to the rule prescribed for cases of this kind by 
International Agreements between the United States and its Allies. 
(Directive On Restitution, Far Eastern Commission, July 29, 1948; 
Directive to SCAP, Department of State, Documents and State Papers, 
Vol. I, No. 6, September, 1948, p. 429). Application of the correct 
rule of proof required reversal of the trial court's decision, even if the 
Vesting Order and Decision had been properly excluded from evidence. 


1. THIS COURT'S DECISION OF NOVEMBER 5, 1959, 
CONSTITUTES A DENIAL OF DUE PROCESS OF 
LAW TO APPELLANT BPI 


This petition for rehearing is based not only upon the opinion of 
counsel for Appellant BPI that the decision of this Court of November 5, 
1959, is erroneous as a matter of law, but, more importantly, upon the 
conviction of counsel that the decision denies important constitutional 
rights to Appellant BPI. 


What is involved here is not a simple issue of admissibility of evi- 
dence, but rather the issue of whether Appellant BPI has been denied 
procedural and substantive rights guaranteed by the Constitution. It is 
the opinion of counsel that the exclusion of evidence upon which the deci- 
sion of November 5, 1959, rests constitutes a denial of due process. 
Specifically, it denies Appellant BPI, which is a non-enemy, the con- 
stitutional right to a hearing on the issue of whether the money captured 
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by the United States Army is the same money as that claimed by Appel- 
lant BPI. The additional effect of the decision is to deny to Appellant 
BPI the remedy prescribed in Section 9 (a) of the Trading With the Enemy 
Act and, thereby, to deny to Appellant its substantive rights under the 
Fifth Amendment. 


In order to recover vested property under Section 9(a), a non 
enemy alien, like an American citizen, must show a right, title or i 
terest in the property vested by the Alien Property Custodian. 


| 
In this case, the opportunity to prove that essential fact depended 
upon Appellant's being able to show that the money captured by the United 
States Army near Bacolod, Negros, and vested by the Alien Property 
Custodian, was the same money that was turned over to the Bank of 
Taiwan in March, 1945, a few weeks before the money was captured. 


The money in question was found on the battlefield, In the very 
nature of things, there were no witnesses who were able directly to trace 
the money every step of the way from the time it was delivered to the 
Bank of Taiwan early in March, then taken by Japanese troops from the 
Bank of Taiwan to a place inthe mountains about ten miles away where it 
was buried, and shortly thereafter, captured by the United States armed 
forces. The simple fact is that witnesses never have been available who 
were capable of testifying directly to all of this chain of circumstances. 


However, competent and completely trustworthy and authoritative 
evidence as to the identity of the money was available in the form of the 
Vesting Order itself and the decision of the Director of the office of Alien 
Property. Both the Vesting Order and the Decision specifically found as 
a fact that the money captured by the United States Army was the very 
same money as that turned over to the Bank of Taiwan in March 1945. 
(J.A. 189, 190, 199, 201, 202) 


As will be demonstrated in Points 2 and 3 below, these findings 


which were made pursuant to statutory duty after extensive investigations 
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and hearings, were, under applicable decisions of the United States 
Supreme Court and various Courts of Appeal, not only competent evi- 
dence of such facts, but also, the findings being unchallenged and un- 
controverted by Appellees or by any evidence in the record, conclusive 
proof of such facts. 


When, at the trial, these official findings of Appellee Attorney 
General and his representatives were offered in evidence as proof of 
this essential fact, Appellees’ lawyers did not contest in any way the 
truth and accuracy of the findings. The Government did not say that the 
findings, arrived at after the most careful investigation and after the 
taking and weighing of voluminous evidence, were wrong or inaccurate. 
Nor did the Government introduce any evidence casting the slightest 
doubt on the validity of such findings. It merely said that the findings 
were not evidence and should be ignored, (J.A. 17-25) The trial court 
accepted this strange conclusion and rejected the evidence, and this 
Court affirmed. 


In this context;what the trial court and this Court have really said, 
therefore, is that even though there is trustworthy evidence of the iden- 
tity of the two funds which would enable appellant BPI to proceed with 
the proof of its case, it will decline to look at such evidence. 


The erroneous ruling of the trial court excluding the Vesting Order 
and Director's Decision and the affirmance of that ruling by this Court in 
its opinion of November 5, 1959, have effectively deprived Appellant 
BPI of its right to present evidence bearing upon the crucial issue of the 
identity of the vested money and the money claimed by Appellant. And 
the deprivation of the right to present evidence on that issue upon which 
the claim of Appellant to the vested property necessarily depends, has, 
plainly and simply, denied to Appellant BPI its "day in Court." 


It has long been established that the "due process" clauses of the 
Fifth and Fourteenth Amendments to the Constitution prohibit courts as 
well as legislatures from deciding a case against a person without grant- 
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ing him "a proper opportunity to present his evidence." And the Su- 
preme Court has held, on various occasions, that a denial of the op- 


portunity to present evidence such as has resulted from this Court's 


decision of November 5, 1959, constitutes a denial of a hearing in| viola- 
tion of the due process of law clauses of the Constitution. Georgia Rail- 
way & Efectric Co. v. City of Decatur, 295 U.S. 165, 171; Saunders v. 


Shaw, 244 U.S. 317, 319. 


In the Georgia Railway & Electric case, supra, which involved, as 
does the present case, an erroneous exclusion of¢evidence, the Supreme 


Court stated (295 U.S. 171): 


“Certainly, competent proof tending to overcome a 
rebuttable presumption of material fact cannot be 
immaterial; and the refusal of a court to receive 
or consider any proof whatever on the subject a- 
mounts to a denial of a hearing on that issue, in 
contravention of the due process of law clause of 
the Constitution." 


And, in Saunders v. Shaw, supra, Mr. Justice Holmes indicated 
the constitutional defect of this Court's decision of November 5, 1959, 


in the following terms (244 U.S. 319): 


“Probably the majority of the supreme court thought 
that it was so plain on the uncontroverted facts that 
the case was within the principle of the Myles Salt 
Co. Case that to remand it would be an empty form, 
-- a mere concession to technicality. It may turn 
out so, but we do not see in the record an absolute 
warrant for the assumption, and therefore cannot 
be sure that the defendant's rights are protected 
without giving him a chance to put his evidence in." 


Moreover, the erroneous exclusion of the Vesting Order and 


Director's Decision constitutes a denial of Appellant's constitutional 


rights for a further reason. In the circumstances of this case, the ex- 


clusion of this evidence is such a restriction of the remedy afforded by 


Section 9(a) of the Trading with the Enemy Act to American citizens and 


non-enemy aliens as to amount to a denial of the remedy itself. 


iFor, if 
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Appellant BPI is to be denied the right to offer the unchallenged find- 
ings of fact in the Vesting Order and Decision of the Director as proof 
of the crucial issue of identity of funds, it is effectively denied any 
opportunity to establish its entitlement to the vested property as pre- 
scribed by Section 9(a). 


The Supreme Court has made it clear on several occasions that 
American citizens and non-enemy aliens have a constitutional right to 
recover their property which has been vested by the Alien Property 
Custodian, and that any withdrawal or curtailment of the remedy pre- 
scribed by Section 9(a) of the Trading with the Enemy Act would render 
that Section of doubtful constitutionality. 


In Becker Steel Co.v. Cummings, 296 U.S. 74, the Supreme Court 
stated (296 U.S., 79, 80): 


"The| seizure and detention which the statute com- 
mands and the denial of any remedy except that 
afforded by Sec. 9(a) would be of doubtful consti- 
tutionality if the remedy given were inadequate 
to secure to the non-enemy owner either the re- 
turn of his property or compensation for it. saber tng 
The! implication that by appropriation of private 
property to public use the United States under- 
takes to make just compensation for it * * * 
must likewise enter into the construction of a 
statute giving to a non-enemy a remedy for the 
seizure of his property as a war measure. Only 
compelling language in the congressional enact- 
ment will be construed as withdrawing or cur- 
tailing the privilege of suit against the Govern- 
ment granted in recognition of an obligation 
imposed by the Constitution. * * * Hence 9(a) 
must be broadly construed to give effect to its 
remedial purpose * * * ." 


See also, Gussefeldt v. McGrath, 342 U.S. 308, 317, 318; Kaufman v. 
Societe Internationale Pour Participations Industrielles et Commer- 
ciales, S.A., 343 U.S. 156; Clarkv. Uebersee Finanz Korp. AG., 332 
U.S. 480, 487, 488; Russian Volunteer Fleet v. United States, 282 U.S. 
481. 
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THE VESTING ORDER AND DIRECTOR'S DECISION 
ISSUED PURSUANT TO STATUTORY DUTY AFTER 
EXTENSIVE INVESTIGATIONS AND HEARINGS 
FOUND AS A FACT THAT THE MONEY CAPTURED 
WAS THE SAME MONEY AS THAT CLAIMED BY 
APPELLANT BPI. 

The Vesting Order was issued by the predecessor of Appellee 
Attorney General. In issuing the Order, he acted pursuant to the pro- 
visions of the Trading With the Enemy Act. Under that Act, the |valid- 
ity of the Vesting Order depended upon his finding, as a fact, that the 


property sought to be vested was enemy owned. 


| 
Appellees expressly admitted this in their brief. (Brief of Ap- 


pellees, p. 24). 


As appears from the Vesting Order (J.A. 189, 190), the only 
basis for the conclusion of the Custodian that the vested currency was 
"enemy owned" (by Japan) was the finding of fact in the Vesting Order 
that the vested currency was "the balance of the money deposited by 
the Southern Regions Development Bank (Nampo Kaihatu Kinko) 'with 
the Philippine National Bank, Bacolod branch, which were captured by 
the American forces late in March 1945." 


The record clearly shows that the vested currency was, when 
: captured by the American armed forces, buried in the mountains near 

Bacolod, Negros. (J.A. 17-25, 165-173, 180, 185, 186, 188, 189, 199, 
203, 212-216, 300, 301, 312, 313, 316). Thus, when the currency was 
found it was not in the hands of the Japanese and there was nothing 
found with it to prove that it was owned by the Japanese. At that point 
the Alien Property Custodian could not properly exercise his vesting 
powers under the Trading With the Enemy Act because he had no basis 
for concluding that the currency was owned by the Japanese. -Accord- 


7 Since the Japanese were in absolute control of the Philippines, the fact that 
the boxes in which the money was found had Japanese characters marked on 
them (see Decision, p. 6) was, in no sense, evidence of ownership of the money 
by the Japanese Government. Even where property taken by the Japanese in 
occupied areas was physically present in Japan itself, the United States and its 
Allies uniformly held that the property taken to Japan did not belong to the 


Japanese. 
| 
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ingly, he made an investigation which lasted over two years. Finally, 
on August 5, 1947, he issued Vesting Order p-285 (J.A. 189, 190). As 
is shown by the Vesting Order itself, the only basis upon which the 
Custodian, after two years of investigation, was able to conclude that 
the currency in question was owned by the Japanese and, hence, sub- 
ject to his vesting powers, was that it was the balance of the money 
which had been delivered by the Japanese Bank, Nampo, to the Philip- 
pine National Bank at Bacolod, and turned over in March, 1945, to the 
Bank of Taiwan. He set forth this fact in the Vesting Order as the 
basis of his legal authority to vest. In these circumstances, Appel- 
lees' suggestion that this finding of fact was not "essential" to the 
Vesting Order borders on the preposterous. 


The Decision of the Director of the Office of Alien Property, 
who acted for Appellee Attorney General and whose Decision was ap- 
proved by the Attorney General, was rendered in an administrative 
proceeding conducted pursuant to the authority conferred by Section 32 
of the Trading With the Enemy Act. It was instituted by present Ap- 
pellants in an effort to recover administratively the very property 
sued for here. Section 32 authorizes the administrative return of 
vested property when it is determined that the person filing claim for 
return "was the owner of such property or interest immediately prior 
to its vesting," provided certain other eligibility requirements are 
met. In the administrative proceeding brought by Appellants under 
Section 32, as in the present case, one of the issues necessarily in- 
volved was whether the money captured by the United States Army was 
the same money as that delivered to the Bank of Taiwan in March 
1945. The Director of the Office of Alien Property conducted pro- 
tracted hearings on this and other issues. At these hearings, volumi- 
nous evidence, both testimonial and documentary, was presented. 
After the most careful consideration of all of this evidence, not only 
by a trial examiner, but also, on review, by the Director, the Director 
concluded, in'the most detailed and specific manner possible, that the 
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money captured by the United States Army was the very same money 
as that which was turned over to the Bank of Taiwan in March 1945. 
And, before the Director's Decision became final, it was reviewed and 
approved by Appellee Attorney General. 


If the Courts are to be concerned, as the Supreme Court has 
said that they are, with the presumptive validity of official acts, |it is 
difficult to conceive of a situation where official findings should be 
entitled to more weight than here. 


The strangeness of the Government's contention that these un- 
challenged official findings made pursuant to statutory authority and 
duty should be totally ignored is emphasized by the fact that the Regu- 
lations of the Office of Alien Property specifically provide that in 
administrative proceedings, a "presumption of the accuracy and the 
validity of the findings in a vesting order as to ownership of the} prop- 
erty immediately prior to vesting shall be operative in all claims." 


(J.-A. 18), (8 CFR Sec. 502.13(g)). 


The intrinsic trustworthiness of the findings of fact in the Vest- 
ing Order and Director's Decision is fully confirmed by the evidence 
adduced at the trial which, independently of the Vesting Order and 
Decision, was sufficient to establish that the vested money was the 
same money as that turned over to the Bank of Taiwan in March, 1945. 
(J.A.167, 169-173, 185, 189, 199, 202, 203, 212-216, 300, 301, 302.) 


DECISIONS OF THE SUPREME COURT AND COURTS 
OF APPEAL ESTABLISH THAT THE UNCHALLENGED 
FINDINGS OF FACT CONTAINED IN THE VESTING 
ORDER AND THE DIRECTOR'S DECISION ARE 
CONCLUSIVE PROOF OF SAID FACTS. 


The decisions of the Supreme Court and various Courts of Ap- 
peal establish clearly and unequivocally that the findings of fact in the 


Vesting Order and the Decision of the Director were not only admis- 
sible as proof of such facts, but also, the findings being unchallenged 
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and uncontroverted by Appellees or by any evidence in the record, 
conclusive proof of such facts. 


In United States v. Chemical Foundation, 272 U.S. 1, the United 
States Government sought to set aside a sale of vested property which 
had been made by the Alien Property Custodian. The Government, 
among other things, challenged the findings of fact made in the order 
of sale issued by the Alien Property Custodian, and alleged that the 
sale was made by the Custodian without knowledge of the material 
facts set forth in the order of sale and upon which that order was 
based. The lower court declined to review or challenge the findings 
of fact contained in the order of the Custodian. The Supreme Court 
upheld the ruling, stating (272 U.S. 14, 15): 


"The presumption of regularity supports the official 
acts of public officers and, in the absence of clear 
evidence to the contrary, courts presume that they 
have properly discharged their official duties * * *. 
Under that presumption, it will be taken that Mr. 


Polk acted upon knowledge of the material facts. 
The validity of the reasons stated in the orders, or 
the basis of fact on which they rest, will not be re- 
viewed by the courts." (Emphasis supplied) 

It is clear that the present case is an even stronger one for the 
application of the foregoing rule than was the Chemical Foundation 
case, supra. There, the Government itself challenged the accuracy of 
the findings of fact made by a former Alien Property Custodian. 
Nevertheless,’ the court refused to upset such findings. Here, the Gov- 
ernment did not challenge the accuracy of the findings of fact in the 
Vesting Order and the Decision of the Director of the Office of Alien 
Property (J.-A. 17-25). Accordingly, there was no conceivable basis 
upon which the trial court should have refused to consider as conclu- 
sive evidence the findings of fact in the Vesting Order and the Deci- 
sion of the Director of the Office of Alien Property. For the same 
reason, the statement on page 6 of the decision of this Court of Novem- 
ber 5, 1959, that the Chemical Foundation case is not applicable be- 


13 


cause the findings of the Custodian there were challenged by the 
Government, whereas here they are not challenged, is totally incom- 
prehensible. Did this Court really intend to say that official findings 
are more admissible when challenged or denied by the Government 

than when they are not challenged? 


The decision of the Director of the Office of Alien Property on 
the administrative claim filed by Appellants for the return of the | 
vested property here involved (J.A. 196-203) contains equally specific 
and even more detailed findings of fact to the effect that the vested 
money is the same money as that delivered to the Bank of Taiwan in 
March 1945 (J.-A. 199, 201-208). 


As in the case of the Vesting Order, these specific findings of 
fact stand completely uncontested by Appellees and uncontroverted 
by any evidence in the record (J.A. 17-25). 


The admissibility as evidence of the Decision of the Director is 


clearly established not only by the Chemical Foundation case supra, 
but also by other decisions of the Supreme Court and Courts of Appeal. 


In Quinn v. United States, (CCA 3), 58 F(2d) 19, suit was brought 
against the United States on a war risk insurance policy. The suit 
there, as here, was ade novo proceeding. Plaintiff applied for pay- 
ment of insurance on the ground of total and permanent disability. The 
‘Veterans’ Bureau had disputed the claim and rejected it in an adminis- 
trative proceeding. In attempting to sustain his burden of proving the 
service-connection of his disabilities and their total and permanent 
character, plaintiff offered in evidence official documents of the Vet- 
erans' Bureau containing ratings, findings and rulings with regard to 
plaintiff's claim. The Government objected to the admission of these 
official documents on the ground that they were incompetent and ir- 
relevant. This objection was overruled by the District Court. On 
appeal, the District Court's ruling was sustained by the Court of Ap- 
peals which stated (58 F(2d) 20): 
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"plaintiff's Exhibits 3, 4, and 5, official documents 
issued by the Veterans' Bureau, containing state- 
ments amounting to admissions and certain declara- 
tions against interest, were objected to, when offered, 
as incompetent and irrelevant. . 


"Tt is true that ratings made by the bureau, and other 
rulings and findings of the directors and bureau, are 
incompetent and immaterial if attempted to be used 
as self-serving declarations, but we think they are 
relevant and admissible in this suit upon the war risk 
insurance policy, because, under the statute, unless 
his disabilities were service-connected, he could not 
recover (38 USCA $471). For this purpose alone we 
think the exhibits were competen Ady 

Precisely the same result was reached in McGovern v. U. S., 
(D.C.C. Montana, 1923) 294 Fed. 108. See also, Evanston v. Gunn, 


99 US. 666. 


In the case of Vanadium Corporation v. Fidelity and Deposit Co., 
(CCA 2) 159 F(2d) 105, a purchaser of certain mining leases covering 
land belonging to Indians sued the surety on a bond securing perform- 
ance of the contract of sale of the leases. The contract of sale pro- 
vided for the return of the purchase price if approval of the sale by 
the Secretary of Interior had not been obtained by reason of the failure 
of the seller to attempt in good faith to obtain the Secretary's approval. 
The plaintiff offered in evidence certain inter-departmental communi- 
cations between the Assistant Secretary of the Interior in Washington, 
and the Assistant Commissioner of Indian Affairs in Chicago, and be- 
tween the Assistant Commissioner of Indian Affairs in Chicago and the 
General Superintendent of the Navajo Agency in Arizona. These docu- 
ments were objected to as inadmissible hearsay. The objection was 
overruled by the trial court and the documents were admitted under 
the official records exception to the hearsay rule. This ruling of the 


trial court was sustained on appeal. In discussing the circumstances 


under which official records are admissible as proving or tending to 
prove the truth of the matters stated therein, Judge Clark stated (159 
F(2d) 109, 110): : 
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"As applied here, they should refer to matters such as «i 
admissions of the parties concerning the facts in issue 
or official.action taken and the grounds therefor. These 
are facts as to which the officer himself could have been 
subpoenaed to testify (of course to the inconvenience or 
disruption of the public service). Wigmore states the 
rule as turning upon the official's duty to act, that 
‘wherever there is a duty to do, then there is also an 
implied duty to record the things done.' * * * 


"It is to be noted that these are more than the mere 
report of some action already taken--'past recollec- 
tion recorded'--but are the very fabric of decision it- 
self. Had the Assistant Secretary incorporated all this 
in an opinion reciting the steps he took and the grounds 
therefor, this would fall within Wigmore's statement 
last quoted; and undoubtedly the Assistant Secretary, in 
these days of critical examination of administrative 
action, would have been commended for his care and 
industry. Here, however, we have brought before us 
the very steps as made, leading to the decision which | 
he announces to the parties with his reasons. His duty 
to hear and consider is therefore beyond dispute. And 
the evidence concerns the crucial issue of the reasons 
for his failure to approve. Since he himself stated his 
reasons, growing out of this very material, to the 
parties in announcing his decision, the evidence might 
perhaps have been objected to as only cumulative. But 
its relevancy is clear." (Emphasis supplied) 


To similar effect, see Kolar v. Woods (CCA 5), 189 F(2d) 736, 
739 (OPA registration statement admissible as prima facie proof of 
maximum legal rent); Woods v. Turk, 171 F(2d) 244, 245 (Order of 
Rent Director reducing rent unchallenged as to authenticity nor im- 
peached by proof or testimony to the contrary conclusive on Court); 
Heath v. Wallace, 138 U.S. 573, 582, 585 (Decision of the Land Depart- 
ment as to question of fact within its jurisdiction conclusive upon 


Court). 
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4. THERE IS NO SUPPORT FOR THE GOVERNMENT'S 
VIEW THAT THE FINDINGS OF FACT CONTAINED 
IN THE VESTING ORDER ARE NOT BINDING 
BECAUSE THE FINDINGS WERE NOT ESSENTIAL 
TO THE ISSUANCE OF THE VESTING ORDER. 


At the argument of these appeals, Appellees, in apparent recog- 


nition of the total irrelevancy of the cases cited by them at pages 21- 
28 of their brief and of their inability to distinguish the cases relied 
upon by Appellant BPI (some of which they did not even discuss), 
finally fell back on the extremely curious argument that the Vesting 
Order is not admissible as evidence of the unchallenged finding of 
fact contained therein on the ground that the Alien Property Custodian 
was "not required” to make the finding of fact in question and that it 
was not "essential" to the Vesting Order (Brief of Appellees, p. 24). 


The only case cited by Appellees for this novel proposition and 
which was relied upon by this Court in its decision of November 5, 
1959, stands for precisely the opposite, and, in fact, is direct authority 
for the contention of Appellant BPI. See, United States v. Foster, 
(CCA 8) 131 F(2d) 3, cert. denied 318 U.S. 767. (Brief of Appellees, 
p- 25),(Decision, p. 6). That case involved a condemnation proceeding 
brought by the United States. The statute pursuant to which the con- 
demnation was made specifically provided that "just compensation" 
for the «taking « “should: be ascertained and awarded” in a judicial 
proceeding "and established by judgment therein." A "declaration of 
taking" filed by the Government set forth an "estimate" by the acquir- 
ing agency of "the sum of money" which it thought would constitute 
just compensation.” That "declaration of taking" was offered in evi- 
dence as an admission by the Government of the amount "estimated" 
by it to constitute "just compensation.” This offer was properly 
refused by the Court on the grounds that: (1) Since the statute author- 
izing the condemnation specifically provided that "just compensation" 
should be determined in a judicial proceeding the "estimate" was no 


part of the official duties of the Government official who issued the 
"declaration of taking" and (2) Under the Constitution, the determina- 
tion of "just compensation" is always a legal question for determination 
by the Courts and is never within the competence’of:an:administrative 
agency. But the Court indicated clearly that in a situation like that in- 
volved in the present case, namely, a finding of fact within the ¢om- 
petence of an administrative official of the United States Government, 
the ruling, order or decision containing such finding of fact would be 
receivable as an admission of such fact by the Government. The Court 
stated (131 F(2d) 7): 

"If these declarations by the Secretary of War were 
made in the performance of his duty and within the 
scope of his authority, it may well be that the Gov- 
ernment would be bound. City of Chicago v. Greer, 
9 Wall. 762, 19 L. Ed. 769." 

For the reasons indicated above, there can be no dispute that the 
findings of fact in the Vesting Order and the Decision of the Director 
were made pursuant to the statutory duty of the officials concerned 
(Trading With the Enemy Act) and, hence, were clearly within the 
scope of their authority. Accordingly, under the Supreme Court deci- 
sion in Chicago v. Greer, supra, the Government is bound by such 
findings which constitute admissions by the Government's duly author- 
ized agents. 


Neither the Supreme Court in the Chemical Foundation case, 
supra, nor the numerous other Federal Courts in the decisions \cited 


above even remotely suggested that the admissibility in evidence of 

the rulings, orders and decisions of the Alien Property Custodian and 
other agencies of the United States Government as proof of the findings 
of fact contained therein is dependent, in any way, upon a determination 
by the Court that such findings were required to be made. It is| obvi- 
ously sufficient that the findings were made in the performance’ of the 
official duties and within the scope of the authority of the governmental 
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agency or official involved. That is particularly true where, as in the 
instant case, the Government does not challenge the accuracy of the 
findings of fact, and, thereby, in effect, admits their accuracy. 


But even if the decisions required a determination of "essen- 
tiality” of findings of fact before rulings, orders, and decisions con- 
taining such findings are admissible as evidence of the facts, the argu- 
ment of the Appellees is, as shown above, completely without merit in 
relation to the facts of the present case where the validity of the action 
taken by the Government depended upon the findings of fact in question. 


QUITE APART FROM THE VESTING ORDER AND 
DIRECTOR'S DECISION, A LIBERAL RULE OF 
IDENTIFICATION IS APPLICABLE AND REQUIRES 
THE CONCLUSION THAT THE VESTED MONEY IS 
THE SAME AS THAT CLAIMED BY APPELLANT 
BPI. 


The decision of this Court of November 5, 1959, is also patently 
in error in its definition of the nature of the burden of proof resting on 
Appellants in connection with the identification of the vested property. 
At page 5 of its decision, the Court made the surprising statement that: 


"We do not feel compelled to relax this burden ['of 
persuasion’ ] in cases where, as in this, ‘the friendly 
nationality of the claimants is unquestioned.” 
(Emphasis supplied) 


Aside from the curious nature of the suggestion that the burden 
of proof to be met by persons suing under Section 9(a) who are admit- 
tedly non-enemies should be as onerous as that of persons whose non- 
enemy nationality is questioned, this Court's statement and application 
of the rule is directly in conflict with the rule of proof adopted by the 
United States Government and its Allies in binding International Agree- 


ments. 


The United States Government and its Allies have adopted and 
applied, in the case of Japan, a liberal rule of identification with respect 
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to forced transfers of property of the very kind involved in the instant 
case. Thus, the Policy Directive on Restitution, approved by’ the 
Far Eastern Commission on July 29, 1948, and the directive to SCAP 
based on this policy decision specifically provided [Department of 
State, Documents and State Papers, Vol. I, No. 6, Sept. 1948, p. 429]: 
"13. In applying standards of identification with 
respect to claims for looted property, the 


Supreme Commander for the Allied Powers 
should observe the following principles: 


"(a) In case of doubt, the presumption 
should be in favor of the claimant 
country whenever permitted by the 
broadest application of law, equity 
and common sense." 

| 
There is no question that this liberal rule of identification should 
have been applied by this Court, and that its application would have re- 
quired reversal of the trial court's decision. For, even without the 
Vesting Order and Decision, the circumstantial evidence as to identity 
was sufficient proof. (J-A. 167, 169-173, 185, 189, 199, 202, 2038, 212, 
216, 300, 301, 302). 


6. CONCLUSION. 


It is respectfully urged, therefore, that this appeal should be re- 
heard en banc by the Court. In any event, Appellant BPI urges that it 
is entitled to a rehearing and a specific ruling on the constitutional 
issues raised by this petition. 

Respectfully submitted, 


Joseph B. Friedman 


Melville E. Locker 
1701 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellant Bank of 
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THE LOOTED FUNDS OF THE PNB AS THOSE 
WHICH ARE THE SUBJECT OF THIS SUIT 
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ALL THE FACTUAL AND LEGAL ELEMENTS ARE 
PRESENT TO ESTABLISH AN EQUITABLE TRUST 
IN FAVOR OF PNB, PERMITTING IT TO PURSUE 
ITS LOOTED FUNDS INTO THE COMMINGLED 
MASS IN THE HANDS OF BANK OF TAIWAN 


THE PNB IS ENTITLED TO A RULING BY THIS 
COURT ON THAT PART OF ITS APPEAL WHICH 
DEALS WITH THE OWNERSHIP OF THE FUNDS - 
LOOTED FROM IT IN 1945, AND WHICH URGES © 
THAT THE DISTRICT COURT'S HOLDING WITH 
RESPECT THERETO WAS AGAINST THE WEIGHT 
OF THE EVIDENCE . . 


THE STIPULATION IN OPEN COURT THAT ‘THE 
FUNDS DESCRIBED IN THE VESTING ORDER 
WERE, IN FACT, THE FUNDS DEPOSITED WITH 
COLONEL WOEHRLE, EFFECTIVELY IDENTIFIED 
THE VESTED FUNDS AS PART OF THOSE TAKEN 
FROM PNB BY THE JAPANESE . 


PNB SHOULD HAVE BEEN ENTITLED TO RELY 
UPON THE DECISIONS OF THE OFFICE OF ALIEN 
PROPERTY ON THE QUESTION OF IDENTITY . 
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I. THE WITNESS BUENAVENTURA WAS NOT DISCREDITED 
AND THIS COURT SHOULD HAVE RULED THAT THE 
TRIAL COURT ERRED IN FAILING TO GIVE WEIGHT TO 
THE MATERIAL PARTS OF HIS TESTIMONY, WHICH 
IDENTIFIED THE LOOTED FUNDS OF THE PNB AS 
THOSE WHICH ARE THE SUBJECT OF THIS SUIT. 


The trial court found that the credibility of Jose V. Buenaventura 
had been seriously impaired, and this Court seems to have accepted 
this determination without question. The criticized testimony dealt 
with the boxes which the witness had used to pack the PNB funds when 
they were looted by the Japanese. Concerning these boxes, the trial 
court noted discrepancy as to their source, their markings, and their 
number. 


The most critical and unsympathetic examination of the record 
will demonstrate that the court erred in its appraisal of this testimony, 
and that the only discernible variance is a patent slip of the tongue in 


a collateral aspect of Buenaventura's testimony. 


1. As to the source of the boxes: During the cross-examination 
of this witness, he was asked these questions concerning the source of 
the boxes: 

Q. And you got those boxes from your store room, did 

you? 
A. Yes, sir. (J.A. 179) 


Q. I want to call your attention again to some testimony 
you gave in the administrative hearing. This is on 
Page 97, beginning on Page 97 of the 1949 hearing: 


Question: When you delivered the money there was 
such a big quantity of them that containers 
or boxes were required. Where did you 
get those boxes ? 


Answer: From our bodega. (J.A. 179) 

Question: Have those boxes been used to hold money 
before ? 

Answer: Yes, sir. 

Question: When? 
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Answer: During the time that we were operating we 
were receiving boxes of money from the 
Bank of Taiwan. 


Question: So some of those boxes originally came from 
the Bank of Taiwan, is that right? 


Answer: Yes, sir. 
Question: Do you still say, Mr. Buenaventura, that the 
boxes in which you packed the money in March 
1945 were the boxes you had received from 
Manila? 
Answer: Yes. 
This comprises all the cross-examination on the point: it accorded 
with the direct testimony. The remark by the trial court that it contra- 
dicted testimony previously given is inexplicable and clearly erroneous. 
The misappreciation of this testimony must have contributed to the trial 
court's rejection of the rest of Buenaventura's testimony, depriving PNB 
of the benefit thereof. 


2. As to the markings on the boxes: It is apparent that the trial 
court failed to grasp the import of Buenaventura's testimony on! this 
point. In the earlier proceedings, he had been asked whether he had 


placed any markings on the boxes, and his answer was, "There were 
no markings on the boxes" (J.A. 178). He followed this with the state- 
ment that the boxes bore the name of the Bank of Taiwan in Japanese 
characters (J.A. 187). 


Buenaventura's testimony at the trial was in complete accord 
with the above (see J.A. 168), and the court's statement that it was not 
is entirely baseless. 


This witness was testifying in English - a language foreign to 
him - and his answer that "there were no markings on. the boxes" when 
asked whether he had marked them is easily understood by those 
familiar with the Philippine idiom. The answer meant that the boxes 
bore no markings placed there by him, and did not con 
mony that they had Japanese markings (see J A. ). 
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The failure of the trial court to appreciate the nuances of language 
involved in this testimony is understandable, but it has resulted in serious 
prejudice to PNB. 


3. As to the number of boxes: The Manila funds sent to the PNB 
Bacolod Branch in 1943 consisted of 35 boxes of Philippine currency and 
19 boxes of Japanese military scrip, a total of 54 boxes (J.A. 176, 177). 
During cross-examination, counsel for the defendants used language im- 
plying that the witness was speaking of 54 boxes of Philippine currency. 
Buenaventura's reply was: 

A. I will clarify that further. There were 35 boxes 
containing the Philippine treasury notes and 19 


boxes containing the Japanese military notes. So 
all in all, there were 54 boxes. (J.A. 184) 


At this point, counsel for the defendant admitted that the misunder- { 
standing was apparently his (J.A. 184), and the witness restated the break- 


down figures as to the number of boxes (J.A. 184). 


The only scintilla of justification for the trial court's condemna- 
tion of Buenaventura's testimony concerns a rather trivial collateral 
matter. The witness was asked whether, in the earlier proceedings, he 
had said that he had turned over "about 50" boxes of currency to the 
Japanese, whereas he testified on direct examination here that the num- 
ber of boxes was 24. His reply was, "What I can recall is that I made 
mention or that I testified around 50 boxes" (J.A. 185). 


The record abundantly shows that there were 54 boxes in the 1943 
shipment of currency to Bacolod (J.A. 184, 185; PNB Exh. 6, PNB Exh. 
7), and Buenaventura testified that in the 1945 looting by the Japanese, 
about 24 boxes of currency were taken from him (J.A. 184, 185). It is 
not discrediting” to him if he either mistook the import of the ques- 
tion, or suffered a slip of the tongue. In neither case is his credibility 
destroyed, for the facts are clear. 
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It must be pointed out that when Mr. Buenaventura was precipi- 
tously summoned by cable from the Philippines, this trial was already 
in progress. Placed upon the stand almost breathless from his hurried 
trip half way around the world, with scant opportunity to collect his 
wits before being examined, testifying in an alien language on matters 
which took place 15 years before, a slight slip of memory or tongue 
such as this was excusable. Weighed against the rest of his testimony, 
which was unassailable and unshaken, and altogether confirmed by the 
facts of record, this so called inconsistency is an irrelevant triviatity. 


The question whether Buenaventura stated that 50 boxes were 
used instead of 24 boxes is not probative for it is not denied that the 
monies were packed originally in 35 boxes. The defendant's counsel's 
questions were not clear and were confusing to the witness as to wheth- 
er he was talking about the total number of boxes received in March 
1943 or the number packed in March 1945 (J.A. 184-185). Simple. 
arithmetic would establish that if 35 boxes were received and approx~ 
imately 1/3 of the monies were used, the balance would be packed jin 
a lesser number of boxes than 50. 


The court was patently in error in characterizing the witness as 
having been discredited, and it is respectfully urged that this court 
erred in adopting the view of the trial court. 


Given its due weight, the testimony of this witness conclusively 
shows that the PNB is the owner of the vested fund, and in consequence, 
casts serious doubt upon the correctness of this Court's decision. 


The Court has failed to pass on appellant's points on appeal i 
that if there was any impeachment of Mr. Buenaventura it was on | 
collateral issues which the Court below had the duty to reconcile with 
his direct testimony. 


tl. ALL THE FACTUAL AND LEGAL ELEMENTS ARE 
PRESENT TO ESTABLISH AN EQUITABLE TRUST 
IN FAVOR OF PNB, PERMITTING IT TO PURSUE 
ITS LOOTED FUNDS INTO THE COMMINGLED 
MASS IN THE HANDS OF BANK OF TAIWAN. 


The Opinion of this Court recognizes the applicability of the 
constructive trust doctrine to a case such as this, but remarks that 
no evidence had ‘been offered to show an unlawful commingling at the 
Bank of Taiwan. 


It is respectfully submitted that the record clearly shows such 
unlawful commingling. 


The defendants concede (Bank of the Philippine Islands v. Rogers, 
165 Fed. Supp. 100 at 105) that the balance of the redemption funds in 
the hands of PNB Bacolod were taken by the Japanese, and the District 
Court recognizes the fact of the turn-over (Id. 110). 


Thus, it is conclusively established that PNB's money was, in 
fact, turned over to Bank of Taiwan. It remains merely to show that 
the order which commanded the turn-over was illegal, and it is sub- 
mitted that the lawless character of the taking is demonstrated by the 
briefs filed by the PNB in this appeal. (PNB Main Brief, II P. 37; 
PNB Reply Brief, IV P. 27.) Deposit of funds with a bank, of course, 
incorporates the deposited funds with those of the bank, for that is the 
nature of a deposit. It follows that when the PNB funds were deposited 


with Bank of Taiwan under an illegal military order, the commingling 
which resulted was illegal. 


* It has never at any time in this proceeding been doubted that the 
yested funds came from a bank or panks. Equally undisputed is the 
fact that there were only two banks on the island of Negros - the Bac- 
olod Branches of the PNB and of the Bank of Taiwan. Therefore, the 
vested funds could have been those only of one or the other of these two 
banks. 


If the vested funds belonged to the PNB, judgment must be 
rendered for PNB. If, on the other hand, the funds were the property 
of the Bank of Taiwan, then judgment must also be rendered for PNB, 
as cestui of a constructive trust following its assets into the hands of 
the wrongdoer. 

Il. THE PNBIS ENTITLED TO A RULING BY THIS 
COURT ON THAT PART OF ITS APPEAL WHICH 
DEALS WITH THE OWNERSHIP OF THE FUNDS 
LOOTED FROM IT IN 1945, AND WHICH URGES 
THAT THE DISTRICT COURT'S HOLDING WITH 
RESPECT THERETO WAS AGAINST THE WEIGHT 
OF THE EVIDENCE. 

The District Court decision held that the PNB had failed to prove 
its ownership of the currency which the Japanese took from its Bacolod 
Branch in 1945, and the PNB appeal briefs and argument dealt with this 
point at great length, in an effort to demonstrate that the District Court 
holding was against the weight of the evidence. 


It is respectfully submitted that this point is neither frivolous nor 
immaterial. In order to prove its ownership of these funds, PNB| brought 
witnesses and voluminous bank records from the Philippines for present- 
ation at the trial. All the evidence showed such ownership, and aside 


‘from surmise and speculation, was uncontroverted. Its ownership was 
proved by PNB, not by the weight of the evidence, not by a preponder- 
ence of the evidence, and not by merely persuasive evidence, but/by the 


only evidence in the case. 


It is respectfully submitted that this court should have ruled 
upon this point. 


It is respectfully submitted that the District Court erred in find- 
ing that the Appellant had failed to sustain the burden of proof respect- 
ing its ownership of the looted fund, and that this Court should have 
ruled upon the point, and reversed the lower Court. 
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In this connection, it should be pointed out that in the decision on 
appeal, this Court has by inference found that PNB owned the looted 


fund, since it is suggested that it may have recourse against Japan or 


the Philippines. Implicit in this suggestion is a finding that PNB had 


such ownership, for otherwise it could not maintain such a claim. 


It would seem proper, therefore, that this Court implement the 
above suggestion by holding that the District Court erred in holding 
that such ownership had not been proved. 


Iv. THE STIPULATION IN OP 
FUNDS DESCR 
WERE, IN FACT, 
COLONEL WOEHRLE, EFFEC 
THE VESTED FUNDS AS PART OF T 
FROM PNB BY THE JAPANESE. 

The stipulation by all parties in open court (J.A. 110) describes 
the vested funds as those deposited with the accounts of Colonel Woehrle. 
The vesting order (BPI Exh. 1), in turn, expressly identifies the vested 
property as “the balance of the money deposited by the Southern Regions 
Development Bank (Nampo Kaihatu Kinko) with the Philippine National 
Bank Bacolod Branch which were (sic) captured by the American Forces 


late in March, 1945." 


It is self-evident that every part of this descriptive matter is 
essential, and therefore the stipulation must be taken as embracing it 
all, with the result that the identification of the two funds is complete. 


It would not have been sufficient to describe the fund as "the 
balance of the money deposited. - - with the Philippine National 
Bank. . ."- Neither would it have been sufficient to limit the 
description to 2 reference to its capture by our forces; both descrip- 


tive elements are required for identification. 
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Here we are dealing with an attempt to describe currency, with- 
out any peculiar characteristics (aside from serial numbers, which 
were not noted). The only possible way in which it could be distinguish- 
ed from any other sum of money was to name its source. Consequently, 
the source became an essential element of identification, and when the 
stipulation adopted the description in the vesting order, it inescapably 
adopted the reference to the source. Thus it became a matter of 
record in the trial, that the vested funds were a part of the looted 


currency. 


The District Court was bound by this stipulation, and it was error 
in holding that PNB had failed to sustain the burden of proving the identi- 
ty of the two funds. 


It is respectfully submitted that this Court erred when it failed 
to reverse the District Court on this point. 


PNB SHOULD HAVE BEEN ENTITLED TO RELY 
UPON THE DECISIONS OF THE OFFICE OF 
ALIEN PROPERTY ON THE QUESTION OF 
IDENTITY. 


The Decision of the Director of the Office of Alien Property of 
May 18, 1956 was the concluding act of the administrative proceedings 
in which the PNB advanced the same claim as herein presented. It 
followed exhaustive hearings which were adversary in character, and 
the claim was presented and contested by counsel for the claimant, 
the Administration, and the Republic of the Philippines. Testimonial 
and documentary evidence was submitted, and witnesses subjected to 


cross-examination. It was found as a fact that the recovered funds 
were the same funds taken from PNB. 
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On appeal, the whole record was reviewed by the Director, who 
made his determinations of fact based thereon, and issued his decision, 


and again found identity. Under the terms of the Trading with the Enemy 
Act, it was the Director's official duty to make such a finding of fact, 
and it became binding upon the defendants. (See: United States v. 
Chemical Foundation, 272 U.S. 1 at 14, 15. 


In the light of the foregoing, the limitations placed upon BPI 
Exhibit 2a by the District Court were inequitable and unjust, in that 
they deprived the PNB of the benefit of the findings of identity made 
in the administrative proceedings, upon which PNB had every right 
to rely in the preparation and presentation of its case. 


Additionally, they amounted to a repudiation of the administrative 
proceeding insofar as that proceeding determined the identity of the 
recovered funds as the funds taken from PNB. 


Finally, it permitted the Government, described by this Court 
as no more than a stakeholder in this case, to take a position before 
the Courts, in this equitable proceeding, entirely inconsistent with the 
findings made’ by its own officials in the administrative proceedings. 


CONCLUSION 


Since the events herein occurred during the war, and took place 
in a large measure under battle conditions, appellants should not be 
held to an unreasonable degree of proof. With witnesses dead or scat- 
tered, with buildings and records destroyed, with memories of available 
witnesses affected by the "day to day" fighting and grown dim through 
the years, and with the great distances involved, the Court should have 
allowed a liberality of proof in keeping with the wartime conditions that 
existed when these events took place. 
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Wherefore it is respectfully urged that this appeal should be 


reheard en banc by the Court on the issues contained herein. 


Respectfully submitted, 


MATTHEW E. McCARTHY 


1025 Connecticut Avenue 
Washington 6, D.C. 


Attorney for Appellant 
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REQUEST TO HOLD ORDER DENYING REHEARING SHOULD COURT 

SO DETERMINE PENDING DETERMINATION OF APPELLANT'S MO- 

TION FOR A NEW TRIAL 

In the event that this Court determines to deny the foregoing 
petition for rehearing, this Appellant hereby requests this Court to 

hold its order denying the said petition for rehearing so that Appellant 

may present and have determined a motion for a new trial in the Dis- 


trict Court on the ground of newly discovered evidence. 


I 


Appellant is now preparing, and intends to file in the District 
Court a motion for a new trial on the ground of newly discovered) evi- 
dence, in accordance with the procedure outlined by this Court in Smith 
v. Pollin 194 Fed. 2nd 349, D.C.C.A. 1952. This motion will be filed no 
later than December 30, 1959. | 


The motion will present to the Court important new evidence (dis- 
cussed in greater detail, infra) which was hitherto unavailable and which, 
in the opinion of counsel, would probably require a different result upon 
a new trial. 


If this Court were to deny the petition for rehearing before the 
motion for the new trial is determined by the District Court, Appellant's 
time to file a petition for a writ of Certiorari in the Supreme Court of 
the United States would begin to run. Appellant would thus be in|the 
incongruous position of pursuing this case simultaneously in the) Dis- 
trict Court and in the Supreme Court. This confusion and disorder can 
be easily avoided if this Court will hold its ruling on the rehearing 
petition until the District Court has an opportunity to consider the mo- 
tion for the new trial. Holding the decision on the rehearing while the 
District Court determines the motion for the new trial will also|make it 
possible for this Court to pass upon any new or additional issues in the 
case which may arise from the District Court's determination of the 


motion for the new trial. ‘ 
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The motion for the new trial in the District Court will be based 
upon newly discovered evidence which has become known and available 
to the Appellant only within the last two weeks, and since the decision 
issued by this Court. It has thus not been possible to file the motion 
for the new trial at any earlier date. 


We appreciate that it is not now appropriate to discuss the nature 
of this newly discovered evidence in detail. However, in order to enable 
this Court to recognize the substantiality of the motion for the new trial 
and to understand that the present request is being made in good faith, 

a brief review of this newly discovered evidence and its relevance to 
the case is herewith presented. 


Col. George W. Woehrle who in April 1945 was the finance officer 
of the 40th Infantry Division when such division was in the area of the 
city of Bocolod, Philippines, made a count of the Philippine Treasury 
Certificates recovered by units of the 40th Infantry Division near the 
City of Bocolod jin April 1945. This count was made by denomination 
and entered in his official records. Col. Woehrle in addition kept a 
personal record of these monies by amount and denomination. On De- 
cember 6, 1959 Col. George W. Woehrle uncovered among his records, 
which prior to that date he did not believe he had, a daily cash position 


of his accounts for the year 1945 by denominations. These records 
showed that on May 14, 1945 Col. George W. Woehrle took into his ac- 
counts, the amount of P 662,387.00 His personal records and statements 
now made in reference to these monies corroborate Mr. Buenaventura's 


testimony as to the denominations of the treasury certificates taken by 

the Japanese, proving beyond any reasonable doubt that the vested funds 
and the monies taken from PNB were the same. Col. Woehrle had pre- 
viously informed appellant's counsel that he could not be of any further 
help than the matters contained in PNB's Exhibit 8 (see Appendicies). 
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In addition, appellant's counsel, though previously informed as 
early as 1956 that all Japanese pank officers at Bacolod were deceased, 
received information on April 27, 1959 that a Mr. Taira of Nagoya, 
Japan, a former staff member of the Bank of Taiwan, Bacolod was 
alive. Cable information of December 15, 1959, after great difficulty 
in locating Mr. Taira, states that Mr. Taira has made it known that the 
Bank of Taiwan, Bacolod had no Philippine pesos of its own on hand on 
March 1945. Moreover, Appellant's counsel was previously informed 
that all army records of the 160th Infantry Regiment were disposed of 
after five years. Within the last two weeks counsel, from information 
received from the United States General Accounting Office at Indianap- 
olis, Indiana, has managed to contact several army officers of the 160th 
Regiment who corroborate certain testimony of Mr. Buenaventura. 
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The above newly discovered evidence will more than meet |the 
burden, whether of persuasion or of proof that the recovered funds and 
the monies taken from PNB, Bacolod in 1945 are identical. In addition 
it establishes the credibility of Mr. Buenaventura. 


Wherefore Appellant respectfully prays that in the event this 
Court determines to deny the foregoing petition for rehearing, this 
Court hold its order denying the rehearing so that Appellant may 
present and have determined a motion for a new trial in the District 


Court on the ground of newly discovered evidence. 


STATEMENT 
I, George G. Woehrle, make the following statement: 
That I reside at 1240 Fountain Street, Alameda, California; 


That in April 1945 I was the finance officer with the rank |of 
Lieutenant Colonel for the 40th Infantry Division, which was then 
operating in and about the City of Bacolod in the Philippines; 
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That in early April 1945 twenty-one heavy boxes marked with 
Japanese characters containing preware Philippine pesos, together 
with the books of the Bank of Taiwan at Bacolod, were turned over to 
me by an Infantry Patrol officer of the 160th Infantry Regiment, one 
of the regiments of the 40th Infantry Division. I gave a written receipt 
for these boxes of money to the Infantry Lieutenant who delivered them 
and whose name I do not recall. This money was sorted and counted 
under my direction according to a Treasury manual which was furnished 
by the U. S. Treasury for the purpose of evaluating currencies in the 
areas we might be operating. Accordingly, I separated the Philippine 
Treasury Certificates from the Philippine National Bank Notes which 
were in these boxes and took up these Philippine Treasury Certificates 
in my account on May 14, 1945, and which I noted in my own personal 
records. The Philippine National Bank Notes were kept separated and 
not entered into my records. 


My executive officer, Lt. Albert O. Holzgang, in reviewing the 
books of the Bank of Taiwan, pointed out to me in one book, a red 
leather-bound book kept in excellent handwriting and in English, an 
entry showing a transfer dated March 2, 1945 that the Bank of Taiwan, 
Bacolod, received over one million Philippine pesos from the Philippine 
National Bank at Bacolod. This established for us that the Philippine 
pesos recovered by the U.S. Army were part of this fund. This was 
further established by us by the general knowledge then prevelant in 
Bacolod that these pesos were taken by the Japanese from the Philippine 
National Bank. 


Mr. Bueriventura of the Philippine National Bank claimed this 
money at this time and I informed him that as he had no place to keep 
it or store it and that, as I had to maintain possession of it in accordance 
with regulations, he should make a claim for it to the U.S. Army. Mr. 


Me Buenventura agreed to this procedure. 
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When the 40th Infantry Division departed for Korea in September 
1945 from the Philippines we carried with us to Korea these books of - 
the Bank of Taiwan. At this time I cannot recall what happened to 
them, except that they should be with the records of the 40th Infantry 
Division, if such are maintained at this time. 


/s/ George G. Woehrle 


STATEMENT 
I, George G. Woehrle, make the following further statement: 


The Philippine Treasury Certificates recovered by the patrol of 
the 160th Infantry Regiment of the 40th Infantry Division, and turned 
over to me at Bacolod in April 1945, were entered in my accounts as 
finance officer for the 40th Infantry Division on May 14, 1945 in ‘the 
sum of 7662387. 


My personal records on hand show that on May 14, 1945 I entered 
these sums in my accounts. I recall specifically that there were a 
large number of one-peso bills and two 500 Philippine peso certificates 
in this sum of money. My personal accounts were kept on a net basis 
at the end of each day, for during each day receipts and disbursements 


were made. 
’ On December 6, 1959, after searching my records, I found among 

my old personal papers a daily record of the sums handled by me as 

finance officer in 1945. This record shows that on May 14, 1945 I 

entered the sum of 7662387 in my accounts, which certificates were 

the same Philippine Treasury Certificates which were received in 

April 1945 when the Infantry Patrol officer turned these Certificates 

over to me. Until December 6, 1959 I had completely forgotten about 

these personal entries and did not believe that I had any such informa- 

tion pertaining to the Philippine Treasury Certificates which I took up 

in my accounts on May 14, 1945. I had previously informed the attorneys 
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for the Philippine National Bank who sought this information in 1958 
that I could not be of any further help beyond what was contained in 
my letter of April 9, 1945, addressed to Colonel L.L. Gocker, Finance 
Officer for the 8th Army. 


/s/ George G. Woehrle 


7 December 1959 
1240 Fountain Street 
Alameda, California 


Dear Sir: 


In checking over some old personal papers I had, I uncovered 
the enclosed ruled sheets which comprised a rough Cash Blotter cover- 
ing all cash in my possession (less that advanced to the Cashier). As 
this was not an official record, from time to time errors crept in but 
on the whole it is quite accurate. 

Every day the wholesale cash account was affected I made an 
entry. That is, whenever the cashier needed more funds advanced to 
make payment or else had too much on hand considering the inadequate 
safeguarding facilities, and my cash account was either reduced or 
increased. Many days do not show and on those days business was 
minor and was handled entirely by the cashier with funds in his pos- 
session. Whenever large payments were made though - military pay 
rolls - a minus sign showed a considerable decrease as I had to advance 
funds to the cashier. Also whenever I received abnormally large amounts, 
from a higher funding agent, sudden large amounts of soldier deposits, 
or as for example the captured Japanese money, a plus sign showed the 
increase, The columnar headings also show the increase by denomina- 
tions. 

I sent you the sheets from February 1945 to February 1946. When 
you are finished with them please return. 
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These, I repeat were unofficial records, which let me know just 
approximately how much cash I had on hand and by denominations so 
that I could meet large pay rolls. The amounts may not seem large to 
you but the Yen amounts, headed by letter Y totaled about 2 railway 
boxcars and the Philippine funds headed by a P sign amounted to about 
1 box car in size and bulk alone. Ona march move, it took about 3 
2 1/2-ton trucks and 3 1-ton trailers to move the money alone. 

I searched everything else I had - have 1 more possibility and 
that's if I can find a diary which I maintained for part of the war - that 
might give me some more information.- If I find them, I'll let you know 
the results at once. I'm sure interested in seeing justice done because 
in my own mind - and that's no good in courts - the money belongs to 
the PNB. 

Sincerely, 


/s/ George Woehrle 


——_—_—___— ee 


CERTIFICATE OF COUNSEL 


We certify that this petition for rehearing and for an order is presented 
in good faith and not for delay. 


Matthew E. McCarthy 


CERTIFICATE OF SERVICE 


I, Matthew E. McCarthy, an attorney for Appellant Philippine 
National Bank, in the above-entitled action, hereby certify that on the 
19th day of December, 1959, I served the attached Petition of the Appel- 
lant Philippine National Bank for Rehearing or Rehearing en banc and 
a request to hold Order, upon Joseph B. Friedman, an attorney for 


‘ Appeljant Bank of the Philippine Islands, by leaving a copy at his office 
at 1701 K Street, N.W., Washington (6), D.C., with the person in charge 
“thereof, and upon Mr. Dallas S. Townsend, an attorney for Appellees 

William P. Rogers and Ivy Baker Priest by leaving a copy at his office 
at 101 Indiana Avenue, N.W., Washington (25), D.C., with the person in 
charge thereof. 


Matthew E. McCarthy 
1025 Connecticut Ave., N.W. 
Washington (6), D.C. 


Attorney for Appellant Philippine 
National Bank 


Ce sts Fah 


Sony HOW doles ee aoe 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2752-56 


Bank or tHe Pauirprme Isianps, 
Plaza Cervantes, 
Manila, Philippines, 
Plaintiff, 
v. 


Wuuusm P. Rocers, Attorney General of the United States 
States of America and Successor to the Philippine 
Alien Property Administrator, and Ivy Baxer Priest, 
Treasurer of the United States of America. 

Defendants. 


DOCKET ENTRIES 


July 2, 1956. Complaint, appearance filed. 

July 2, 1956. Summons, copies (2) and copies (2) of 
Complaint issued, defts. ser. 7-5-56. U.S. Atty. ser. 
7-83-56. 

Oct. 5, 1956. Answer of defendants to complaint, c/m 
10-3-56. Appearance Dallas S. Townsend, Asst. 
Atty. Gen.; James D. Hill, Walter T. Nolte, and 
Wesley W. Silvian, Attys. Dept. Justice, Office of 
Alien Property, filed. 

Oct. 5, 1956. Calendared (N) 

Sept. 16, 1956. Motion of defts. for consolidation under 
42(a), c/m 9-13-56; P&A; affidavit, Exhibits A, B-1, 
B-2. M.C. 9-16-57 filed 

Nov. 8, 1957. Pretrial proceedings substituting Wm. P. 
Rogers in place of Herbert Brownell, Jr. Atty. Gen. 
McGarraghy, J. 

Nov. 8, 1957. Order consolidating cause with 3521-56 for 
trial. McGarraghy, J. 
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Mar. 25, 1958. Hearing begun and respited to March 26 
(Rep: David Spatzer & Dorothy Sweet) (Same as 
in C.A. 3521-56) Tamm. J. 

Mar. 26, 1958. Hearing resumed and respited to March 27 
(Rep: David Spatzer & Dorothy Sweet) Tamm. J. 

Mar. 27, 1958. Hearing resumed and respited to Mar. 31 
(Rep: David Spatzer) Tamm. J. 

Mar. 31, 1958. Hearing resumed; concluded and sub- 
mitted; (Briefs to be submitted) (Reported: David 
Spatzer) Tamm. J. 

Apr. 14, 1958 Stipulation to correct transcript of testi- 
mony and schedule A attached. filed 

June 12, 1958 Memorandum Opinion finding for deft. 
(order to be presented) (N) Tamm. J. 

June 30, 1958 Trial proceedings before Judge Tamm 
3-25-58 Vol. 1 ppl-74 filed. 

June 30, 1958. Trial proceedings before Judge Tamm 
3-26-58 Vol 2 pp 75-175 filed 

June 30, 1958 Trial proceedings before Judge Tamm 
3-27-58 Vol 3 ppl76-291 filed 

June 30, 1958 Trial proceedings before Judge Tamm 
3-25-58 pp 1-39 (BPI Exhibits 1-13 filed 

June 30, 1958 Trial proceedings before Judge Tamm 
3-31-58 pp 292-364 filed 

July 1, 1958 Judgment for defts. Tamm, J. (N) 

Aug. 26, 1958 Notice of Appeal of pltff., copy to Ivan 
Melnicoff & George B. Searls, Deposit by Friedman 
$5.00 filed 

Aug. 26, 1958 Cost bond on appeal of pltff. in amount of 
$250.00 with Hartford Accident & Indemnity Co. 
approved (Pine, J.) filed 

Aug. 29, 1958 Stipulation of counsel as to designation of 
record on appeal filed 

Aug. 29, 1958 Consent order directing transmittal of 
original exhibits and papers to US Court of Ap- 
peals. Pine, J. (N) 
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Sept. 30, 1958 Stipulation of counsel re extension of time 
for filing record on appeal. filed 

Oct. 1, 1958 Consent order extending time for filing record 
on appeal to & including Nov. 22, 1958 (N) Letts, J 

Nov. 14, 1958 Exhibits of pltff., B.P.I. #1, 2, 2A, 3,4,5,6, 
7,8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, & 20 filed. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3521-56 


Puurrine National Bank, A Philippine corporation 
having its principal place of business in 
Manila, Philippines, 
Plaintiff, 
Vv. 
Wim P. Rogers, Attorney General of the United States 
of America and Successor to the Philippine 
Alien Property Administrator, 


and 


Ivy Baxer Priest, Treasurer of the United 
States of America, 
Defendants. 


DOCKET ENTRIES 


Aug. 23, 1956 Complaint, appearance filed 

Aug. 23, 1956 Summons, copies (2) and copies (2) of 
Complaint issued M.C. 8-30-56. Ser. A.G. 8-23-56 

Sept. 1, 1956 Ser. deft. #2 8-23-56; Ser. U.S. Atty. 8-27-56 

Oct. 5, 1956 Answer to deft. to complt; ¢/m 10-3-56; app. 
of Dallas S. Townsend, James D. Hill, Walter T. 
Nolte & Westley W. Silvian. filed. 

Oct. 5, 1956 Calendared (N) 
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Sept. 16, 1957 Motion of deft. for consolidation with C.A. 
9752-56 under Bule 42 (a); c/m 9-13-57; P & A; 
affidavit; exhibit A, B-1, B-2. M.C. 9-16-57 filed. 

Nov. 8, 1957 Pretrial proceedings and substitating Wm. 
P. Rogers Atty. Gen. in place of Herbert Brownell 
(filed in 2752-56) McGarraghy, J. 

Nov. 8, 1957 Order consolidating cause with 2752-56 for 
trial. (filed in 2752-56) McGarraghy, J. 

Mar. 25, 1958 Appearance of Ben Ivan Melnicoff, atty for 
pltss. filed 

Mar. 25, 1958 Appearance of Wm. H. Matthews, for pltff. 
filed 


Mar. 25, 1958 Hearing commenced and respited to Mar. 
26, 1958 (same as in C.A. 2752-56) (Reported: 
David Spatzer and Dorothy Sweet) Tamm.J. 

Mar. 26, 1958 Hearing resumed and respited to March 27 
(Rep. D. Spatzer and D. Sweet) Tamm. J. 

Mar. 27, 1958 Hearing resumed and respited to March 31; 
Rep’t;d; David Spatzer, Tamm. J. 

Mar. 31, 1958 Hearing resumed pltff. allowed to amend 
complt; case concluded and submitted; (Briefs to be 
submitted) (Rep. David Spatzer) Tamm. J. 

Apr. 14, 1958 Stipulation to correct transcript of testi- 

mony schedule A. (filed in C.A. 2752-56) 

June 12, 1958 Memonandum opinion finding for deft. 
(Order to be presented (N) Tamm. J. 
30, 1958 Trial proceedings before Judge Tamm 
3-25-58, Vol. #1 pp 1-74 filed 
30, 1958 Trial proceedings before Judge Tamm 
3-26-58, Vol #2 pp 75-175 filed 
30, 1958 Trial proceedings before Judge Tamm 
3-27-58, Vol #3, pp 176-291 filed 
30, 1958 Trial proceedings before Judge Tamm 
3-25-58, pp. 1-39 (BPI exhibits 1 to 13) filed 
30, 1958 Trial proceedings before Judge Tamm 
3-31-58, pp. 292-364. filed 

July 1, 1958 Judgment for Defendants Tamm. J. (N) 
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Aug. 26, 1958 Notice of appeal by pltff; Deposit $5.00 by 
Ben Ivan Melincoff filed. Copy mailed to Justice 

Aug. 26, 1958 Cost bond on appeal of pltff with Hartford 
Accident and Idemnity Co. in the sum of $250.00 
“Approved” Pine, J. 

Aug. 29, 1958 Stipulation designating Record on Appeal. 
(Original filed in C.A. 2752-56) 

Aug. 29, 1958 Consent order directing transmittal of 
original papers and exhibits to the Court of Ap- 
peals. (Original filed in 2752-56) Pine, J. (N) 

Sept. 30, 1958 Stipulation of cousel re extension of time 
for filing record on appeal. filed 

Oct. 1, 1958 Consent order extending time to file record 
on appeal to and including 11-22-58. (N) (Original 
filed in C.A. 2752-56 Letts, J. 

Nov. 14, 1958 Pltff’s. Exhibits Nos. 1, 1a-1j inelusive ; 2-10 
inclusive. filed. 


[Filed July 2, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2752-56 


Bane or THE Pumirrve Isianps, 
Plaza Cervantes, 
Manila, Philippines, 
Plaintiff, 
vs. 

Hersert BrowNetL, Jz., Attorney General of the United 
States of America and Successor to the Philippine 
Alien Property Administrator, and Ivy Baker Parest, 
Treasurer of the United States of America, 

Defendants. 


COMPLAINT 


Under Trading With The Enemy Act 


1. This action arises under and plaintiff brings this 
action pursuant to the provisions of the Trading With the 
Enemy Act of October 6, 1917, as amended (50 US.C., 
Appendix, Sections 1-38) and the Fifth Amendment to the 
Constitution of the United States. 


2. Plaintiff is and was at all times hereinafter men- 
tioned a banking corporation duly organized and operat- 
ing under the laws of the Philippines with principal 
office and place of business in Manila, Philippines. 


3. The defendant, Herbert Brownell, Jr., is the duly 
appointed and qualified Attorney General of the United 
States of America, and, as such, is the successor to the 
Philippine Alien Property Administrator by virtue of 
Executive Order No. 10254, dated June 15, 1951. 


4. The defendant, Ivy Baker Priest, is the duly ap- 
pointed and qualified Treasurer of the United States of 
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America, and is made a party defendant because plaintiff 
is informed and believes that she holds the proceeds of the 
vested property, the return of which is sought in this 
proceeding, in an account credited to the Attorney General 
as successor to the Philippine Alien Property Adminis- 
trator. 


5. On August 5, 1947, the Administrator of the Philip- 
pine Alien Property Administration, purporting to act 
under the authority of the Trading With the Enemy Act, 
as amended, and Executive Orders and Regulations issued 
pursuant thereto, issued Vesting Order No. P-285, under 
which he purported to seize and vest a cache of Philippine 
currency captured by the United States Armed Forces 
from the Japanese Army during the liberation of the 
Philippines in 1945. Included in the currency so vested 
were 638,000 pesos of Philippine Treasury Certificates. 


6. Plaintiff is informed and believes that in 1950 a 
dollar check for $331,193.50 (pesos 662,287.00), represent- 


ing the proceeds of all Philippine Treasury Certificates 
vested under said Vesting Order, and specifically includ- 
ing the proceeds of the aforesaid 638,000 pesos of Philip- 
pine Treasury Certificates, was credited by the Treasurer 
of the United States of America to the account of the 
Philippine Alien Property Administrator, and that this 
account is now held by the defendant, Priest, for the 
account of the defendant, Brownell, as successor to the 
Philippine Alien Property Administrator. 


7, At the time of the issuance of said Vesting Order 
P-285, and immediately prior thereto, plaintiff was the 
sole legal and beneficial owner of the aforesaid 638,000 
pesos of Philippine Treasury Certificates vested under 
said Vesting Order. 


9. At the time of the vesting of the aforesaid 638,000 
pesos of Philippine Treasury Certificates, and at all 
times on and since December 7, 1941, plaintiff was not, 
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and has not been, an “enemy” or an “ally of an enemy,” 
or a “national of a designated enemy country.” 


9. After the issuance of the aforesaid Vesting Order 
No. P-285, plaintiff, on the first day of March 1948, filed 
with the Philippine Alien Property Administration a 
claim under oath in conformity with the regulations of 
the Philippine Alien Property Administration, for return 
of the aforesaid 638,000 pesos of Philippine Treasury 
Certificates. Said claim was disallowed on May 18, 1956, 
by the defendant, Attorney General of the United States 
of America, acting through Dallas S. Townsend, Director 
of the Office of Alien Property, and neither the said 
688,000 pesos in Philippine Treasury Certificates nor the 
proceeds thereof have been returned to the plaintiff. 
Plaintiff is not ineligible to receive a return of said 
property under Section 32(a) of the Trading With the 
Enemy Act, as amended. Plaintiff has no actual or po- 
tential liability of any kind under the Renegotiation Act 
or the Act of October 31, 1942 (56 Stat. 1013; 35 U.S. C. 
89-96). 


WHEREFORE, plaintiff demands judgment as follows: 


(1) That the plaintiff is entitled to the 638,000 in 
Philippine Treasury certificates seized and vested by the 
Administrator of the Philippine Alien Property Admin- 
istration, the predecessor of the Attorney General of 
the United States, by Vesting Order No. P-285, dated 
August 5, 1947, and to the immediate possession thereof. 

(2) That an order and decree be made herein requiring 
the defendants to restore to the plaintiff all of said 
property so seized and vested or the proceeds thereof. 

(3) For such other and further relief as may be just 
and equitable in the premises and costs of this action. 


[Filed October 5, 1956.] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL ACTION NO. 2752-56 


BANK OF THE PHILIPPINE ISLANDS, 
Plaza Cervantes, 
Manila, Philippines, 
Plaintiff, 
v. 


HERBERT BROWNELL, JR., Attorney General of the 
United States of America and Successor to the Philip- 
pine Alien Property Administrator, and IVY BAKER 
PRIEST, Treasurer of the United States of America, 

Defendants. 


ANSWER 


Defendants answer plaintiff’s complaint as follows: 


1. Admit that the complaint purportedly states a cause 
of action under the provisions of the Trading with the 
Enemy Act (50 U. S. C. App. 1, et seq.) and that conse- 
quently this court has jurisdiction of this cause by virtue 
of the provisions of Section 9(a) of the said Act; deny 
that the complaint states a cause of action under the 
Fifth Amendment of the Constitution of the United 
States or that this court has jurisdiction thereunder. 

2. Admit the allegations of paragraphs 2, 3, 4, 5, 6, 
8 and 9 of the complaint. 

3. Deny the allegations of paragraph 7 of the com- 
plaint. 

Wherefore, defendants demand judgment dismissing 
plaintiff’s complaint together with the costs and disburse- 
ments of this action. 


Dated October 3, 1956 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3521-56 


PHILIPPINE NATIONAL BANK, a Philippine corpo- 
ration having its principal place of business in 
Manila, Philippines, 

Plaintiff, 
-V8- 

HERBERT BROWNELL, JR., Attorney General of the 
United States of America, and successor of the 
Philippine Alien Property Administration, and IVY 
BAKER PRIEST, Treasurer of the United States 
of America, 

Defendants. 


COMPLAINT 
Based Upon the Trading with the Enemy Act 


1. This action arises under, and the plaintiff brings 
this action pursuant to the provisions of the “Trading 
with the Enemy Act” of October 6, 1917, as amended (50 
USC App. Secs. 1-39; Oct. 6, 1917, par. 1, 40, Stat. 411, 
and the Fifth Amendment of the Constitution of the 
United States. 


2. Plaintiff is, and was at all times described herein, 
a banking corporation duly organized, existing and oper- 
ating under the laws of the Philippines, with its prin- 
cipal place of business in Manila, Philippines. 


3. The defendant, Herbert Brownell, Jr., is the duly 
appointed, qualified and acting Attorney General of the 
United States of America, and, as such, is the successor 
of the Philippine Alien Property Administration and its 
Administrator, by virtue of Executive Order No. 10254 
of the President of the United States, dated June 15, 
1951. 


il 


4. The defendant, Ivy Baker Priest, is the duly ap- 
pointed qualified and acting Treasurer of the United 
States of America, and is made a party defendant be- 
cause the plaintiff is informed and believes that she 
hold the proceeds of the vested property, the return of 
which is sought in this proceeding, in an account credited 
to the Attorney General as successor of the Philippine 
Alien Property Administration. 


5. On August 5, 1947, by Vesting Order No. P-285, 
dated that day, the Administrator of the Philippine 
Alien Property Administration, purporting to act under 
the authority of the Trading with the Enemy Act, as 
amended, and Executive Orders and Regulations issued 
pursuant thereto, seized and vested a cache of Philip- 
pine currency which had theretofore been discovered and 
taken into possession by United States armed forces 
near Silay, Negros Oriental, during the liberation of the 
Philippines in 1945. The currency was mixed and so 


vested consisted of Philippine Treasury Certificates and 
Philippine National Bank circulating notes totalling 
951,287. 


6. Plaintiff is informed and believes that in 1950 a 
dollar check for $475,643.50 (?951,287), representing the 
proceeds of the currency described in the preceding para- 
graph, was credited by the Treasurer of the United 
States to the account of the Philippine Alien Property 
Administration, and that this account is now held by 
the defendant Priest for the account of the defendant 
Brownell as successor of the Philipine Alien Property 
Administration. 


7. At the time of the issuance of the said Vesting 
Order No. P-285 and immediately prior thereto, plain- 
tiff was the sole and beneficial owner of the Philippine 
currency thereby vested. 


8, After the issuance of the aforesaid Vesting Order 
No. P-295 by the Administrator of the Philippine Alien 
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Property Administration, the plaintiff, on January 20, 
1948, filed with the said Philippine Alien Property Ad- 
ministration a claim (No. 731), under oath, and in all 
respects in conformity with the regulations of the Philip- 
pine Alien Property Administration, for the return to 
the plaintiff of the 951,287 in Philippine currency 
thereby vested. The said claim was, on May 18, 1956, 
partially allowed and partially disallowed by the de- 
fendant, the Attorney General of the United States, act- 
ing through Dallas S. Townsend, Director of the Office 
of Alien Property. Under the regulations of the Office 
of Alien Property, issued under the authority of the 
Trading with the Enemy Act, the action of the Attor- 
ney General in partially allowing and partially disallow- 
ing said claim became final and effective on July 18, 
1956. From that decision request was made to the At- 
torney General for a rehearing which was denied by him 
on August 14, 1956. 


9. Neither the 951,287 vested as aforesaid, nor the 
proceeds thereof on deposit with the defendant Priest to 
the credit of the defendant Brownell, have been returned 
to the plaintiff. 


10. The plaintiff is, and at all times has been, eligible 
to file a claim for the return of the vested currency above 
described, and specifically, 


_ (a) At the time of vesting and at all times prior there- 
to, and since December 7, 1941, plaintiff was not, 
and has not been, an “enemy”, “ally of enemy” or 
“g national so designated as any enemy country”, 


(b) Plaintiff is not subject to any of the disqualifica- 
tions established in Section 32, subsections (a) (2) 
(A), (a) (2) (B), and (a) (2) (E), 

The currency which is the subject of this action 
was not at any time after September 1, 1939, held 
or used, by or with the assent of the plaintiff, pur- 
suant to any arrangement to conceal any property 
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or interest within the United States of any person 
ineligible to receive a return under Section 32 (a) 
(2) of the Trading with the Enemy Act. 

11. Neither the plaintiff nor either defendant has any 
actual or potential liability under the Renegotiation Act 
or the Act of October 31, 1942 (56 Stat. 1013; 35 US.C. 
89-96), in respect of the property or proceeds which is the 
subject of this action, and the return thereof to the plain- 
tiff is in the interest of the United States. 


WHEREFORE, the plaintiff demands judgment as fol- 
lows: 


1. That the plaintiff is entitled to *951,287 in Philip- 
pine currency, seized and vested by the Administrator of 
the Philippine Alien Property Administration, the prede- 
cessor of the Attorney General of the United States, 
under Vesting Order No. P-285, dated August 5, 1947, 
as the owner thereof immediately prior to the vesting, 
or to the proceeds thereof. 


9. That an order and decree be made herein, requir- 
ing the defendants to return to the plaintiff all of the 
property so seized and vested, or the proceeds thereof. 


3. For such other and further relief as may be just, 
equitable and meet in the premises, and the costs of this 
action. 
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[Filed October 5, 1956.] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3521-56 


PHILIPPINE NATIONAL BANK, a Philippine corpo- 
ration having its principal place of business in 
Manila, Philippines, 

Plaintiff, 


v. 


HERBERT BROWNELL, JB., Attorney General of the 
United States of America and Successor to the Philip- 
pine Alien Property Administrator, and IVY BAKER 
PRIEST, Treasurer of the United States of America 


Defendants. 
ANSWER 


Defendants answer plaintiff’s complaint as follows: 


1. Admit that the complaint purportedly states a 
cause of action under the provisions of the Trading with 
the Enemy Act (50 U.S.C. App. 1, et seq.) and that con- 
sequently this court has jurisdiction of this cause by 
virtue of the provisions of Section 9 (a) of the said Act; 
deny that the complaint states a cause of action under 
the Fifth Amendment of the Constitution of the United 
States or that this court has jurisdiction thereunder. 


2. Admit the allegations of paragraphs 2, 3, 4, 5, 8, 
10 and 11 of the complaint except that the vesting order 
referred to in paragraph 8 of the complaint is P-285, 
not P-295 as alleged in said paragraph. 


3. Deny the allegations of paragraphs 6 and 7 of the 
complaint. 


i) 


4. Admit that none of the money vested under Vest- 
ing Order P-285 or the proceeds thereof have been re- 
turned to plaintiff, but, except as otherwise admitted, 
deny the allegations of paragraph 9 of the complaint. 


Wherefore, defendants demand judgment dismissing 
plaintiff’s complaint together with the costs and dis- 
bursements of this action. 


[Filed November 8, 1957.] 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 
These two actions have been consolidated for trial 


The complaints are amended by substituting Wm. P. 
Rogers, Atty. Gen in place of Herbert Brownell, jr., 
Atty. Gen. 


Pretrial statements reciting the contentions of the par- 
ties are attached hereto. 


This is a trial de novo. 


The parties stipulate that all exhibits and other docu- 
ments offered in evidence at the administrative hearing 
may be received in evidence at trial subject to compe- 
tency, materiality and relevancy. 


The court shall take judicial notice of facts, statutes, 
executive orders and all matters which can be judicially 
noticed as if this trial were being held in the Philippines. 


The parties stipulate to the authenticity of transcript 
of testimony before the Philippine Alien. 
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In view of the necessity of bringing a witness or wit- 
nesses from Japan or the Philippines the case shall be 
set for trial on a day certain for which 40 days notice 
shall be given deft. 


/s/ JosepH B. FaiepMaN 
Illegible 
Atty. for Pltf. 
Illegible 
Atty. for Deft. 


/s/ Westitex W. Sinvian 
Atty. for Deft. 


Josepx C. McGarracHy 
PRETRIAL JUDGE 


[Filed June 30, 1958] 


5 MR. FRIEDMAN: If Your Honor please, in 
order to avoid confusion as to the exhibits, since 

there are two plaintiffs, if it is agreeable to counsel, I 

would like my exhibits numbered BPI 1, 2 and so forth. 

THE COURT: Very well. 

MR. FRIEDMAN: I offer as BPI Exhibit 1 a photo- 
static copy of Vesting Order No. P-285, executed on Au- 
gust 5, 1947 by James Mc I. Henderson, Philippine Alien 
Property Administrator. Before this exhibit is offered, 
I would like to call attention to the origin of this prop- 
erty, which is described as follows: 


“The sum of 662,387 pesos in Philippine Treasury 
Certificates, deposited with the accounts of Lt. Col. 
G. G. Woehrle, FD., Col. VO. No. 1715, May 1945 to 
the credit of General Fund Receipt 213897 and 289,- 
000 pesos in Philippine National Bank Notes, pres- 
ently in the possession of Major D. Arnhols, Execu- 
tive Officer of the Fiscal Director, PHILRYCOM, 
representing the balance of the money deposited 

by the Southern Regions Development Bank 

(Nampo Kaihatu Kinko) with the Philippine Na- 

tional Bank, Bacolod Branch, which were captared 
by the American Forces late in March, 1945.” 


I call attention to this in view of Mr. Searls’ prior state- 
ment. 

MR. SEARLS: I object to the admission of this ex- 
cept for the limited purpose of showing that property 
was vested. I didn’t understand that we were to argue 
the effect of these exhibits as they were put in. This is 
exactly the situation that the Supreme Court had in 
Stoehr v. Wallace, when it stated that the 9-A suit was 
unembarrassed by the precedent executive determination. 
Now if it is not binding on one side, it isn’t binding on 
either side. Of course, if property hadn’t been vested, we 
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wouldn’t be here, but as evidence of the facts found in 
it, I submit that it is inadmissible. 

THE COURT: Are you finished? 

MR. SEARLS: Yes. 

MR. FRIEDMAN: If Your Honor please, this vest- 
ing order, of course, is the whole basis for the Govern- 
ment’s claim to title of the property we are seeking to 
recover. Aside from the presumption of correctness that 

attaches to ordinary administrative acts of the 
7 Executive Branch, I draw attention, although it 

is not compelling, that the regulations of the Office 
of Alien Property itself, although for administrative pur- 
poses, specifically provides, and I refer to the Code of 
Federal Regulations 502.13 (g), which says: 


“A presumption of the accuracy of the validity of 
the findings in a vesting order as to the ownership 
of the property immediately prior to vesting shall 
be operative in all claims.” 


I find this a startling suggestion by the Government that 
its own vesting order, its only official action which is pre- 
sumptively valid, is not admissible for all purposes for 
all it shows, aside from the fact that admissions are avail- 
able against the Government as against other parties in 
litigation. 

THE COURT: I will admit this exhibit in evidence for 
the limited purpose suggested by the Government at this 
time. If it becomes necessary to enlarge upon the scope 
of its evidentiary significance, I will hear counsel further. 

(BPI Exhibit 1 was marked and received in evidence.) 

MR. FRIEDMAN: I now offer as BPI Exhibit 2 a 
duly authenticated and certified copy of the decision of 
Dallas S§. Townsend, Assistant Attorney General, Direc- 

tor, Office of Alien Property, dated May 18, 1956, 
8 in the matter of the title claims of the Bank of 
the Philippine Islands and the Philippine National 
Bank. That is the administrative proceeding to which 
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I have referred, and I would like to indicate the basis 
for which I am offering that, if I may, in view of what 
has been said. 

This is offered for a two-fold purpose: (1) The pre- 
trial order herein specified the Court shall take judicial 
notice of facts, statutes, executive orders and all matters 
which can be judicially noticed as if this trial were being 
held in the Philippines. One of the convenient sources 
for the Court in taking judicial notice—I am going to 
make a specific request in a minute of the facts I would 
like to have judicially noted, but this decision furnishes 
in its findings of fact, which I am willing to accept at 
face, a convenient source of the facts which I am going 
to ask to be judicially noted. But I offer it, secondly, as 
admission by the Government of the facts found by the 
Assistant Attorney General in this decision bearing upon 
the issues no questions of materiality. I urge and in 
Appendix A of my trial brief I have set forth a collection 
of authorities in support both of the admissibility, basis 


of judicial notice and as admissions against the Govern- 
ment. 


I would like to offer, in connection with this 
9 offer, the request for judicial notice and a list of 
the findings of fact which I wish to be deemed 
admitted, this document which was served on both the 
defendants and plaintiff on March 6 of this year. It 
indicates exactly which facts I am asking the Court to 
take judicial notice of and to be deemed admitted, and 
for this purpose I am offering the decision of the As- 
sistant Attorney General. 

I may say that there are a number of cases which 
clearly establish the admissibility. I invite the Court’s 
attention on Page 6 of Appendix A to the case of Quinn 
v. United States, which, like this, was a de novo suit 
against the United States on a war risk insurance policy. 
There the plaintiff had applied for insurance on the 
ground of total disability to the Veterans Bureau and the 
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Veterans Bureau had rejected his contention. He then 
sued under the statute in a de novo action, just like this, 
and the plaintiff offered in evidence the rulings, official 
documents of the Veterans Bureau, the rulings and deci- 
sion of the claim. The same objection was made there 
as is made here, that it is inadmissible and hearsay. The 
Court stated: “Plaintiffs Exhibits 3, 4 and 5, official 
documents issued by the Veterans’ Bureau, containing 
statements amounting to admissions and certain declara- 
tions against interest, were objected to, when offered, as 
incompetent and irrelevant. It is true that ratings made 
by the Bureau, and other rulings and findings of the 

directors and bureau, are incompetent and imma- 
10 terial if attempted to be used as self-serving decla- 

rations, but we think they are relevant and ad- 
missible in this suit upon the War Risk Insurance Policy.” 

A number of other cases come to the same conclusion. 
In the case of Vanadium Corporation v. Fidelity and De- 
posit Company, Judge Clark reviewed the rule very care- 
fully. That involved a decision of the Secretary of the 
Interior on a mining lease, and they admitted the docu- 
ments to show the whole basis of the decision. There is 
no contention here that we are reviewing the decision of 
the Attorney General. This is de novo. But the rules of 
proof and the rules of evidence are the same, and the 
Government, like other parties, is subject to having ad- 
missions offered in evidence against them. 

This is a mode of proof. It is not a question of re- 
view. The Court determines the weight to be given. The 
Court makes its own independent decision, but as a mat- 
ter of evidence, it is admissible. But I offer it on the 
alternative ground as a source of judicial notice of the 
facts which I have set forth in this request which I would 
like to have read into the record. 

THE COURT: May I see that? 

THE CLERK: BPI Exhibit No. 2 for identification. 

BPI Exhibit No. 2-A for identification. 
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(BPI Exhibits 2 and 2-A were marked for identifica- 
tion.) 
THE COURT: Are you offering them? 
11 MB. FRIEDMAN: I offer in evidence the deci- 
sion. I ask to be read or copied into the record the 
specific statement of facts which I am asking the Court 
to judicially notice and deem admitted by the Attorney 
General. 

THE COURT: Your present tender, then, is addressed 
to two exhibits for identification at this time, 2 and 2-A; 
is that correct? 

MR. FRIEDMAN: That is correct. 

MR. SEARLS: And you are offering those? 

MR. FRIEDMAN: That is correct. 

MR. SEARLS: Your Honor, I object to these ex- 
hibits. 

THE COURT: Just one minute. 

MR. MELNICOFF: I wonder if we might have a copy 
of that. 

MR. SEARLS: If Your Honor please, I will admit 
that you may take judicial notice that there was a deci- 
sion by the Assistant Attorney General, but my submis- 
sion is that the fact that he made a decision does not 
make the Findings of fact admissible in evidence in this 
ease. They are obviously hearsay. They are his opin- 
ions. They are his conclusions on some of the same ques- 
tions that Your Honor will have to decide. 

Now Section 9-A suits have been tried in the courts 
since 1920 or thereabouts. I don’t think in any case 
has the administrative finding made in an administrative 

hearing been admitted as evidence of the facts. 
12 There aren’t any decisions on it, but it is contrary 
to the whole spirit of the Act—if the claimant can go 
to his administrative hearing or not, as he chooses. He 
doesn’t have to. He doesn’t have to exhaust his adminis- 
trative remedy. He may file his claim one day and sue 
the next, if he pleases. And if he is given an administra- 
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tive hearing, it is simply in an effort to winnow out the 
good claims from the ones that are doubtful, the ones 
that are bad and the ones that ought to be proved in 
court, and when the Assistant Attorney General writes 
a decision on that, he is in a sense acting as a referee. 
He is not acting strictly and entirely for the Government, 
and under those circumstances, I think it would be most 
unfair to hold that the Government is bound by his 
findings. If the Government is bound, why aren’t the 
plaintiffs bound by the facts found against them? 

The answer, it seems to me, is if this is to be a real 
trial de novo, we just don’t pay attention to the facts 
found administratively. We start in with a clean slate 
and we try it on that basis. 

Now, Mr. Friedman referred to the claims regulations. 
I was in this court a few years back when those regula- 
tions were offered in a 9-A suit before Judge McGuire 
for the same purpose which they are mentioned now, and 
Judge McGuire preemptorily rejected them. It seems to 

me that either we are either trying this case de 
13. _—s novo or we are reviewing a prior proceeding. What 

the plaintiff is trying to do is to produce a mon- 
grel type of action where you get the disadvantages of 
poth. If the findings of fact have any weight here, I 
don’t see how you can distinguish this from a review as 
a practical matter, and the courts have never held that 
course, and it is to my mind inconsistent with 9-A, which 
doesn’t mention administrative hearings or administra- 
tive findings in any way. The hearings are not required 
by the statute. There is nothing in the statute that re- 
quires the Government to grant a hearing. So I think, 
Your Honor, that this decision and also the determination 
of the hearing examiner are altogether inadmissible. 


THE COURT: Mr. McCarthy. 
MR. McCARTHY: Your Honor, in the facts to be 
judicially noticed as offered by the Bank of the Philip- 
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pine Islands, certain of these facts are contrary to the 
claim of the Philippine National Bank. 


14 MR. McCARTHY: I say, these facts are con- 

trary to the claim of the Philippine National Bank, 
and in particular, his No. 4 here is a factual decision 
on the part of the director arrived upon admitting hear- 
say evidence into the trial, which is obviously hearsay. 
So on behalf of the Philippine National Bank, I have to 
object to No. 4, as it is obviously hearsay, and in regard 
to No. 8— 

THE COURT: What do you mean by No. 4 and No. 
8? 

MR. McCARTHY: He has numbered paragraphs here 
as to certain facts to be judicially noticed in his offering 
of 2-A. 

THE COURT: You are referring to Exhibit 2? 

MR. McCARTHY: 2-A. 

THE COURT: I don’t find any numbers identifying 
any paragraphs or findings of fact in Exhibit 2-A. That 
is why I reviewed the exhibit. 

MR. FRIEDMAN: It is Exhibit 2, Your Honor. The 
other document which you have does have numbered 
paragraphs, I think. 

THE COURT: Very well. 

MR. McCARTHY: In regard to paragraph numbered 
4, Your Honor, it starts off with the word “apparently,” 
which is not a finding. Then in the last part of the para- 
graph—I will read from it at the top of Page 4: 

* e dl * 
17 MR. FRIEDMAN: May I speak to both? 
First, let me clarify the document that is Exhibit 
2. It is not my language or the language of the Bank of 
the Philippine Islands except Paragraph 8. 
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I say, except for paragraph numbered 8 in the docu- 
ment BPI Exhibit 2, the language is not my language or 
the language of the Bank of the Philippine Islands. It 
is the precise language from the decision of the Assist- 
ant Attorney General. 

The two things that I think Your Honor may be con- 
fused—I have no dispute—I repeat that this is a trial 
de novo and we have to prove our case. One of the ob- 
jectives at the pretrial hearing, and I assume of all of 
us, is to sumplify proof as much as we can in the interest 
of expedition. For that reason the suggestion was made 
at pretrial, and it was made by counsel for the Govern- 
ment, that the Court should take judicial notice of facts, 

statutes, executive orders and all matters which 
18 can be judicially noticed as if this trial were being 
held in the Philippines. 

I accepted that for a very good reason. I thought it 
was a good suggestion because many of the issues in this 
ease were issues relating to official acts taken by the 
Japanese government, 2 subject of which judicial notice 
could be readily taken and supported, the sources for 
which judicial notice could be put into evidence, and I 
thought this was a simply way, and that the director’s 
decision is one of the best sources of information on that 
question of these facts which could be judicially noticed. 

I think, Your Honor, admission or not admission, all 
of these facts from the decision are subject to judicial 
notice, and I have cited Philippine court cases as well as 
United States court cases in my brief, I think, which 
support that—simply as a matter of judicial notice, as 
a source for judicial notice, and as a request, I think 
Exhibits 2 and 2-A are receivable. 

On the quesetion of proof, again, this is a question 
of simplification. The Government had a hearing. It ex- 
amined witnesses. It introduced its own witnesses. 800, 
900 pages of testimony were taken. It made some findings 
of fact. Now I say that under the rules of evidence, 
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those findings of fact are not only entitled to some 
weight—how much weight is for Your Honor ‘to 
19  decide—but as far as competency, they do consti- 
tute admissions by the defendant which are avail- 
able against themselves as far as competency—I am 
speaking only of that—and I think the courts in the many 
cases I have cited have so held on many occasions. 

I think, Your Honor, that both documents are receivable 
for both purposes. 

THE COURT: I will sustain the objection tothe ex- 
hibit identified as Exhibit No. 2. I will admit in evidence 
BPI Exhibit 2-A, not as proof of any facts contained 
therein, but merely as indicative of the action which was 
taken by the Assistant Attorney General and Director of 
the Office of Alien Property. 

(BPI Exhibit 2-A was received in evidence.) 

MR. FRIEDMAN: May I ask, if Your Honor please, 
on the judicial notice, I am entitled, I take it, in some 
form to make to you the request that you take judicial 
notice, since this document was intended to accomplish 
that purpose? May I make the request to you to take 
judicial notice of these facts? 

THE COURT: I don’t think the Court can take ju- 
dicial notice of any findings of fact. I have in a most 
cursory manner reviewed Mr. Townsend’s opinion. I find 
many items set forth on a tentative, on an assumptive or 
on an argumentative basis, apparently for the purpose 

of disposing of matters of error which have been 
20 charged. I don’t think that the Court can accept 
this decision as setting forth any findings of fact. 


21 MR. FRIEDMAN: I offer as BPI Exhibit 3 a 

photostatic copy of a report dated April 22, 1946, 
prepared by the Manila Office of Alien Property Cus- 
todian, purporting to be the conclusions drawn from an 
examination of the books of the Philippine National 
Bank. To this report of the Office of Alien Property are 
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attached various exhibits purporting to be excerpts of 
the books of the Philippine National Bank and certain 
executive orders purporting to be official actions of the 
Philippine Puppet Government. 

The authenticity of this document was stipulated at 
pretrial. The document was offered in evidence at the 
administrative hearing by the defendant Attorney Gen- 

eral’s predecessor. 
22 THE CLERK: BPI Exhibit No. 3 for identif- 
cation. 

(BPI Exhibit 3 was marked for identification.) 


MR. FRIEDMAN: I might point out to Your Honor 
the conclusions at least on Page 4 of the document relate 
to the issues in this case. It discusses this document as 
an investigative report and traces the history of these 
funds to the vested currency. It reflects what the ex- 
amination of the books of the Philippine National Bank 
show with regard to the transactions in question. 

THE COURT: For what purpose do you offer 
23 this exhibit? 

MR. FRIEDMAN: I offer it for two purposes. 
I offer it as an admission, an adopted admission by the 
Government, and I have collected the cases in the ap- 
pendix to the brief. It is a record in the ordinary course 
of business within the business record statute. I cite 
cases for that proposition. It is an admission bearing 
on several things: one, the history of this currency, an 
admission that the currency vested is the currency which 
came from Nampo to the Philippine National Bank of 
Bacolod, which Mr. Searls has doubted even though it 
says so in the vesting order. It is offered for that pur- 
pose. 
It is offered as proof of the fact that the Philippine Na- 
tional Bank had no interest in this currency at any time. 
The document was offered in evidence and received in 
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evidence at the administrative hearing. It -was offered 
by the defendant Attorney General’s predecessor. 

THE COURT: May I see the document? 

MR. SEARLS: If Your Honor please, I object to the 
admission of this evidence for the same reason that I 
have objected to the prior one. This is an accountant’s 
report. He is not here. It is hearsay. It is his conclu- 
sions. It is opinion which, to my mind, was one of the 
most inadmissible documents offered in the administrative 
hearing, I mean, admissible under the ordinary rales of 

law. But the hearing examiners of the Office of 
24 Alien Property, by regulation, are not bound by 

the rules of evidence. It, of course, would in 2a 
great many cases be highly to our advantage if we could 
put an investigator’s report in evidence of the facts he 
found, but I am sure that plaintiffs in general would 
object very strongly if we tried to do it. 

Also, we have the same situation with that report. that 
we have with the decisions: one plaintiff likes some parts 
of it; another plaintiff objects to those parts and likes 
others to which the first plaintiff objects. We object as 
evidence to all of it, becanse what the accountant was 
doing was making a report on the question that is before 
Your Honor for decision, and it isn’t shown—in fact, I 
think it probably appears from his report that he had 
any first-hand knowledge of any of the facts, except he 
had examined certain records of the bank, I think the 
Philippine National Bank, and I think copies of those 
were put in evidence anyway and have been stipulated to 
be authentic. 

THE COURT: Finished? 

MR. SEARLS: Yes. 

MR. McCARTHY: I would like to say, Your Honor, 
in regard to this exhibit that the Philippine National Bank 
objects to its admission. While we stipulated that it is 

an authentic exhibit in the administrative hearings, 
95 we object to any findings of fact on the part of 
this examiner, for we can demonstrate upon the 
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trial that most all these facts and his conclusions are 
erroneous. 

MR. FRIEDMAN: If Your Honor please, I must 
express disagreement with counsel for defendant as to 
what the rules of evidence are. This document was ad- 
mitted and is admissible here under very well established 
doctrines. It is admissible in the cases I have cited. I 
draw attention to cases in Annex C to my brief on Pages 
3 and 4. It is, and I believe within the intendment of the 
rules, 2 business record. It is also a public record which 
contains admissions by the Government. 

The Government introduced this document, and the 
Government introduced it properly, and they adopted 
this report by so doing. Tt is a public report, properly 
authenticated. It does contain admissions and does con- 
tain entries in the regular course of business, and I 
think it is admissible under well established principles 
of evidence. 

THE COURT: I don’t think the report in its entirety 
is admissible in evidence because it contains matters 
which are obviously hearsay, because it contains conclu- 
sions and opinions. I believe that under the rule prevail- 
ing in this District, the document is about in the same 
category, its authenticity not being questioned, as would 
be hospital records. It might be admissible for the pur- 

pose of establishing certain basic facts contained 
26 in it. I don’t think, however, that it is admissible 

in its entirety. It is not the Court’s problem, nor 
is the Court capable at this time of picking out what 
is fact and what is hearsay. Of course, it is subject to 
the objection that the maker is not available for cross 
examination, presumably. I believe I must sustain the 
objection to the exhibit which has been identified as Bank 
of the Philippine Islands Exhibit No. 3. 


® * * * 


MR. FRIEDMAN: I offer as BPI Exhibit 4 a photo- 
static copy of a ledger sheet of the Manila office of the 


29 


Philippine National Bank reflecting transactions with the 
Bacolod Branch of the Philippine National Bank, con- 
taining entries dated March 9, 1943, March 11, 1943 and 
October 11, 1943. The authenticity of this document was 
stipulated at pretrial. It was received in evidence at 
the administrative hearing. 
27 TI call the Court’s attention to the entries, since 
they relate to the fund of 2 million pesos which 
was taken by Nampo to the Philippine National Bank 
in Bacolod, which is the fund with which we are con- 
cerned in this case. This document is receivable in evi- 
dence as a regular business entry. It was so identified 
at the administrative hearing. I would like to comment 
further on it. 


THE COURT: Very well. Does the defendant object 
to this Exhibit No. 4? 
MR. SEARLS: I object to it only on the ground, 


Your Honor, it hasn’t been connected up. In other words, 
it hasn’t been shown there was any property to which— 


28 THE COURT: Mr. McCarthy. 
MR. McCARTHY: We haven’t any objection. 
THE COURT: I will admit the exhibit subject to its 
being connected to the proof in the case. 
(BPI Exhibit 4 was marked and received in evidence.) 
MR. FRIEDMAN: I now offer as BPI Exhibit 5 a 
photostatic copy of a letter dated March 1, 1945, from 
the manager of the Bank of Taiwan, Bacolod, to the 
manager of the Philippine National Bank, Bacolod, com- 
municating the order of the Imperial Japanese Forces 
that Philippine National Bank, Bacolod, turn over to the 
Bank of Taiwan the balance remaining from the redemp- 
tion fund of 2,021,200 pesos received from Nampo in 
March, 1943. 
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This is the statement referred to in my opening that 
the Japanese in ’45 required the Bank of the Philippine 
Islands to turn over what remained of the fund to the 
Bank of Taiwan. 

MR. SEARLS: My position on this, Your Honor, is 
the same as on the last exhibit, which I think was 4, that 
is, that if connected up, it is admissible, otherwise not. 

MR. McCARTHY: We haven’t any objection. 

THE COURT: I will admit the exhibit subject to its 

being connected to and by the proof in this case. 
29 (BPI Exhibit 5 was marked and received in evi- 
dence.) 

MR. FRIEDMAN: May I at this point invite Your 
Honor’s attention to the fact that BPI Exhibit 1, the 
vesting order, does describe this particular property as 
having come through this channel. That is the purpose 
I offered Exhibit 1 for. So I think there has been at 
least some connection. 

I now offer as BPI Exhibit 6 photostatic copy of @ 
receipt dated March 2, 1945, signed by the manager of 
the Bank of Taiwan, acknowledging receipt of the sum 
of 1,090,041 pesos delivered by the Philippine National 
Bank of Bacolod pursuant to the order contained in BPI 
Exhibit 5, the preceding exhibit. 

THE COURT: I assume your position is the same? 

MR. SEARLS: The same. 

THE COURT: And you do not object, Mr. Mc- 
Carthy? 

MR. McCARTHY: No. 

THE COURT: I will admit the exhibit subject to its 
establishment as proper proof in the case. 

(BPI Exhibit 6 was marked and received in evidence.) 

MR. FRIEDMAN: I offer as BPI Exhibit 7 photo- 
static copy of a letter dated April 10, 1945, from J. C. 
Buenaventura, Manager, Bacolod Branch of the Philip- 

pine National Bank, to the President, Philippine 
30 National Bank, Manila, describing operations of 
the Bacolod Bank in March, 1945. I invite the 
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Court’s attention to Page 2 of this letter, which in the 
first and second paragraphs has entries reflecting the 
turnover of the currency to the Bank of Taiwan, as 
shown by the preceding exhibit. 

This is a report from the Bacolod Branch manager to 
the head office in Manila of the Philippine Bank. It is 
an ordinary business record which was introduced in 
evidence at the hearing and the authenticity of which is 
stipulated. 

THE COURT: For what purpose is this exhibit of- 
fered? 

MR. FRIEDMAN: It is offered particularly for ma- 
terial appearing on Page 2. This, again, is a tracing of 
the fund. Buenaventura refers to the resources of the 
Bank of Taiwan, Ltd., Special Deposit, 1,090,041. This 
amount represents Philippine Treasury notes and Philip- 
pine National Bank circulating notes, redemption and 
operating funds, which on March 1, 1945 were ordered to 
be transferred to the Bank of Taiwan, Ltd., by the High 
Commander of the Japanese Forces. The American 
Forces captured nearly all this amount except over $100,- 
000. 

This, again, is to tie up these funds that were sent and 

were the funds that were vested. And this traces 
31 the title, traces the chain as the two preceding 

exhibits did. Exhibit 5 showed the order of turn- 
over to the Bank of Taiwan; Exhibit 6 showed the re- 
ceipt for the turnover. This again describes that, and 
in addition, Buenaventura states specifically that the 
American Forces captured nearly all of this amount ex- 
cept something over 100,000. This is an ordinary busi- 
ness record. 

MR. SEARLS: If Your Honor please, I object to this 
exhibit. I don’t think it is a business record in the ordi- 
nary sense, but apart from that, it doesn’t carry the 
usual guarantees of trustworthiness that a business rec- 
ord for which a business record is admitted. 
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Mr. Buenaventura is writing that the American Forces 
captured all of this. How could he know that? That, at 
best, is hearsay. That wasn’t a banking transaction. It 
wasn’t part of the business of the bank. That is merely 
his conclusion or his opinion from facts that we don’t 
have and we don’t know. I don’t think it is even im- 
portant here whether Mr. Buenaventura made a report 
to the Manila office or not. The bank is bringing this 
suit, so I presume that they know something of the trans- 
action, but I don’t think this report is, in form or in sub- 
stance, admissible. 

THE COURT: Mr. McCarthy. 

MR. McCARTHY: We don’t have any objec- 
32 tion, Your Honor. 

MR. FRIEDMAN: If Your Honor please, this 
is clearly the kind of business record that is admissible. 
I refer Your Honor to the cases cited on Page 3 in Ap- 
pendix C to my brief, particularly the case of United 
States v. Moran in the Second Circuit and Smith v. Bear, 
also in the Second Circuit. Those were much further 
away than this one, involving a luncheon that a banker 
had had with a client and came back and wrote a memo- 
randum for the files of what had happened at the lunch- 
eon. Another was a memorandum for the files between a 
banker indicating some conversation he had had with a 
client of the bank. The question of competency—there 
can be no question as to its admissibility. 

The question of Buenaventura’s knowledge is a ques- 
tion of the weight to be given to it. He thought this was 
the money that had been taken away from him and he 
must have made some investigation. But that is a ques- 
tion of the weight, I suggest, and not competency. 

THE COURT: I will admit the exhibit. 

(BPI Exhibit 7 was marked and received in evidence.) 

MB. FRIEDMAN: I will now offer, Your Honor, as 
exhibits a series of official documents which I suggest 
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judicial notice can be taken. I will offer them as 
33 an exhibit. Their authenticity was admitted. They 

were introduced at the administrative hearing. I 
offer first as. RPI Exhibit 8 a photostatic copy of Order 
No. 1, dated January 23, 1942, from the Commander-in- 
Chief of the Imperial Japanese Forces in the Philippines 
to Mr. Jorge B. Vargas, setting up the puppet govern- 
ment in the Philippines. This is a matter which you can 
take judicial notice under the pretrial order, I believe. 
I invite attention to the fact that the puppet govern- 
ment was variously described as the Central Adminis- 
trative Organization and also as the Executive Commis- 
sion. 

This is introduced because both the puppet govern- 
ment participated in the currency transactions which are 
here involved. It is simply a matter of taking judicial 
notice. 

MR. SEARLS: No objection. 

MR. McCARTHY: No objection. 

THE COURT: The exhibit will be admitted. 

(BPI Exhibit 8 was marked and received in evidence.) 

MR. FRIEDMAN: I next offer as BPI Exhibit 9 a 
photostatic copy of Order No. 3, dated February 20, 
1942, from the Commander-in-Chief of the Imperial Japa- 
nese Forces in the Philippines to Mr. Jorge B. Vargas, 
Chairman of the Executive Commission, setting forth 
basic principles to be followed by the puppet govern- 

ment in exercising legislative, executive and ju- 
34 — dicial power. I point out simply the fact that this 

demonstrates the complete puppet character of the 
government. It shows that everything was subject to the 
control of the Japanese. 

MR. SEARLS: No objection. 

MR. McCARTHY: No objection. 

THE COURT: The exhibit will be admitted. 

(BPI Exhibit 9 was marked and received in evidence.) 

MR. FRIEDMAN: I next offer as BPI Exhibit 10 a 
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of Executive Order No. 135 issued 
rge B. Vargas, Chairman of the 
by the Commander- 


Thi 

my opening 8 

direction in the program to redeem emergency circulating 
cy. 
to the first “Whereas” clause 


circulating notes 
Commonwealth Government, that that was the basic au- 
thority for issuing. This order provided for the regis- 
tration only of the notes. 
35 MR. SEARLS: No objection. - 
MR. McCARTHY: No objection. 

THE COURT: The exhibit will be admitted. 

(BPI Exhibit 10 was marked and received in evidence.) 

MR. FRIEDMAN: I nest offer as BPI Exhibit 11 a 
photostatic copy of Executive Order No. 136, issued on 
March 15, 1948 by Jorge B. Vargas, Chairman of the 
Executive Commission and approved by the Commander- 
in-Chief of the Imperial Japanese Forces, providing for 
the redemption of emergency notes registered under the 
provisions of Executive Order No. 135 which is now in 
evidence as Exhibit 10. 

This is the executive order which provided for the 
actual redemption of the emergency notes. I invite the 
Court’s attention particularly to Section 9 of the execu- 
tive order which appears on Page 3 thereof. It provides: 


“There is hereby created out of any available funds 
in the National Treasury an ‘Emergency Notes Re- 
serve Fund’ in such amount as may be determined 
by the Chairman of the Executive Commission to be 
used exclusively for the redemption of emergency 
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notes as prescribed herein and for such expenses 
36 as may be incurred incident thereto. Such sum or 
sums as may be necessary for the purpose are 
hereby set aside from this fund to reimburse the 
provincial, city and deputy treasurers and local 
branch managers of the Philippine National Bank 
for salaries of necessary additional personnel,” et 
cetera. 


This I call attention to because it relates to a contention 
of the BPI that in the whole handling of this fund with 
the Japanese authority acting through the puppet gov- 
ernment, that the funds never belonged to the Bank of 
the Philippine Islands. They were from the National 
Treasury except those taken from us. 

MR. SEARLS: No objection. 

MR. McCARTHY: No objection. 

THE COURT: The exhibit will be admitted. 

(BPI Exhibit 11 was marked and received in evidence.) 


4 ALBERTO F. DeVILLA-ABRILLE 
was called as a witness by and on behalf of the plaintiff 


Bank of the Philipine Islands, and after being duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. FRIEDMAN: 
Q Will you please state your name and address? A 
My name is Alberto F. DeVilla-Abrille. 


Q Please state your present occupation. A Beg your 
pardon? 

Q ‘Would you please state your present occupation. A 
I am vice president of the Bank of the Philippine Islands. 

Q Could you tell us under what law the Bank of the 
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Philippine Islands is organized and where it has its 
5 principal place of business? A The Bank of the 

Philippine Islands has been organized under the 
Philippine corporation law. Its principal place of busi- 
ness is 296 Plaza Cervantes, Manila, Philippines. 

Q This is the same Bank of the Philippine Islands 
that is the plaintiff in the present case? ‘A Yes. 

Q Did you have any connection with the Bank-of the 
Philippine Islands during the year 1943? A During the 
year 1943? I was the assistant cashier of the Bank of 
the Philippine Islands. 

Q ‘Would you please state what your principal duties 
were in the year 1943 as assistant cashier of the Bank 
of the Philippine Islands? A As assistant cashier of 
the Bank of the Philippine Islands, my principal duties 
were to sign deposits, to deposit money with the Southern 
Regions Development Bank otherwise known as the 
Nampo Kaihatsu Kinko, withdraw and exchange money 
with the mentioned bank and to be the custodian of 
securities belonging to our customers. 

Q As assistant cashier of the Bank of the Philippine 
Islands in the year 1943, did you as a part of your duties 
have any information as to what assets of the Bank of 

the Philippine Islands were kept in its vaults in 
6 Manila? A I had information with regard to the 

cash and a portion of the securities that were kept 
in its vaults. 

Q Will you please state what kind of currency—I 
am now referring to the year 1943, and particularly the 
months of January-February—will you please state with 
reference to that period, if you know, what kind of cur- 
rency was held by the Bank of the Philippine Islands in 
its vaults? A We had Philippine Treasury certificates 
as well as Japanese military notes. 

THE COURT: Keep your voice up. 

THE WITNESS: We had Philippine Treasury certi- 
ficates as well as Japanese military notes. 
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‘BY MR. FRIEDMAN: 

Q What was the principal circulating currency of 
the Philippines before the Japanese occupation? A 
Before the Japanese occupation, the principal currency 
was-the Philippine Treasury certificate. 

Q Whose obligation, do you know, were these Philip- 
pine Treasury certificates when issued? A They were 
obligations of the Commonwealth Government. 

Q Could you tell us a little of the history of the bank 
upon the advent of the Japanese? What did happen to 

the bank when the Japanese came into Manila? 
7 A Immediately after the Japanese arrived in Ma- 

‘nila, which would be around the 2nd of January, 
1942, the military authorities came into the bank and 
sealed our vaults. 

Q Did you continue or discontinue operations? A 
We were closed until February 3, 1942. 

Q Did you reopen then? A We were ordered to re- 
open. 

Q By whom were you ordered to reopen? A By the 
Japanese military administration. 

Q Now, referring again to the period January-Febru- 
ary, 1943, what kind of currency was in your vaults? 
A ‘We had both Japanese military notes and Philippine 
Treasury certificates. 

Q Do you recall roughly the amount of Philippine 
Treasury certificates you had? A We had more than 
600,000 pesos. 

° e * s 
Q Would you state whether you filed reports 
with the Japanese authorities as to your currency 
holding? A We reported monthly. 

Q And what did your reports contain? A We re- 
ported the amount of the Treasury certificates we had 
on hand. 

Q Will you state, if you know—I am referring now 
again to the period early 1943—whether any order was 
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given to the Bank of the Philippine Islands by the Japa- 
nese military authorities with reference to the Philip- 
pine currency which you held in your vaults? A To- 
ward the end of February, 1943, we received a letter 
from the Southern Regions Development Bank claiming 
that under military orders we were obliged to deliver to 
them all our Philippine Treasury certificates in our pos- 
session up to the 20-peso denominations. 

THE CLERK: BPI Exhibit No. 14 for identification. 

(BPI Exhibit No. 14 was marked for identifica- 

tion.) 
9 BY MR. FRIEDMAN: 

I show you a document which has been 
marked BPI No. 14 for identification and ask you whether 
this is the order to which you have just referred? A 
This is a photostat of the letter that we received. 

Q Would you please describe the document? From 
whom was it sent, to whom? A The letter was ad- 
dressed by the Southern Regions Development Bank to 
the president of the Bank of the Philippine Islands on 
February 26, 1943. 

Q And who signed the document? A It was signed 
by Mr. Saburo Higuchi, sub-manager of the bank. 

Q ‘Would you mind reading the first paragraph of 
the letter. A “In compliance with the military order, 
we beg to notify you that the following Philippine cur- 
rency now in storage in your bank must be deposited in 
your account or exchanged with the military notes in our 
bank as soon as possible.” 

Q Will you state, if you know, what relationship there 
was in February, 1943, between Nampo and the Japanese 

military administration? A Nampo Kaihatsu 
10 Kinko was a bank organized to disburse, among 
other things, payments for the army, to issue Jap- 
anese military notes and to help Japanese civilian organi- 
zations who were starting to operate in the Philippines. 
Q Were you personally: acquainted with Mr. Saburo 
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Higuchi, whose signature appears in this document? A 
Yes, sir. 

Q How did it happen that you were acquainted with 
him? A As assistant cashier of the bank, I had to go 
to the Southern Regions Development Bank quite fre- 
quently either to exchange, deposit or withdraw funds. 

Q .And based upon this acquaintance and dealing, do 
you know what Mr. Higuchi’s position was in February 
of 43 with Nampo? A Mr. Higuchi was sub-manager 
of the mentioned bank. 

Q Will you please state, if you know, what the Bank 
of the Philippine Islands did following the receipt of 
this letter from Nampo marked Plaintiff’s Exhibit 14? 
A We were, naturally, reluctant to part with the Philip- 
pine Treasury certificates we had in our possession, be- 
cause we knew that— 

MR. MELNICOFF: I object to his characterization 
of a state of mind. He was asked what was done. 

THE COURT: Your objection is sustained. 


ll THE COURT: Do you desire to offer this Ex- 
hibit No. 14 in evidence? 
MR. FRIEDMAN: Yes. 
THE COURT: Is there any objection to the exhibit? 
MR. SEARLS: May I see it? 


a * * 


No objection. 
MR. MELNICOFF: No objection. 
(BPI Exhibit 14 was received in evidence.) 
12 THE COURT: You were propounding a ques- 
tion to the witness as to what the bank did when 

this letter was received. 

MR. FRIEDMAN: Yes, sir. 

(THE ‘WITNESS: We were, naturally, reluctant— 

THE COURT: No, just say what you did. What did 
you do? 
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THE WITNESS: We wrote a letter to the Japanese 
military administration to find out whether such @ mili- 
tary order really existed. 

BY MB. FRIEDMAN: 

Q I show youa document marked BPI Exhibit No. 15 
for identification an that ist A 
This is a photostat 
addressed by our b 
the Japanese military administration. 

(BPI Exhibit 15 was marked for identification.) 

BY MR. FRIEDMAN: 

Q Are you informed why the Bank of the Philippine 
Islands decided to send that letter? 

MR. MELNICOFF: I object to that. 

THE COURT: State the ground for your objection. 

MR. MELNICOFF: He is asking him why. The evi- 
dence is as to what was done, not as to why it was 


done- 
13 MR. FRIEDMAN: If Your Honor please, this 


is an official of the bank that was involved in a 
decision as to what the bank would do upon receiving 
a military order. I think it is clear he had knowledge 
of it. 

THE COURT: You may rephrase your question so 
that it will confine the witness’ answer to anything in 
which he personally participated or in which he had per- 
sonal knowledge. 

BY MR. FRIEDMAN: 

Q Did you have personal Imowledge of the cireum- 
stances under which this document was prepared by the 
Bank of the Philippine Islands? A Since we were re- 
luctant to— 

Q Please answer my question. Did you have per- 
gonal knowledge of the circumstances under which this 
letter was prepared by the Bank of the Philippine Is- 
lands? A Yes, sir. 

Q Your answer? A Yes. 


Q Will you state what they were? A Well, we 
wanted to make sure that there existed such a military 
order. We were, naturally, reluctant to part with these 
good Philippine Treasury certificates for which we were 
going to get what we considered would be useless cur- 

rency sooner or later, because we firmly believed 
14 in the ultimate victory of the forces of the United 

States in the war. We wrote a letter to the Fi- 
nancial Department of the Japanese military: administra- 
tion to find out whether such a military order had been 
issued. 

Q Was this letter delivered to the Japanese military 
administration? A I was asked to deliver this letter 
personally to the Japanese military administration. 

Q Will you state exactly what you did and what oc- 
curred? A I went to the office of the Financial Depart- 
ment of the Japanese military administration accom- 
panied by our interpreter. We went to the office of Gen- 
eral Kobayashi and through interpreters made known 
what we were there for. {Che letter was handed to Gen- 
eral Kobayashi, who wrote in red pencil the word “O.K., 
S. Kobayashi.” 

Q Was this done in your presence? A Yes, sir. 

Q Is this notation at the bottom of the document 
marked Plaintiff’s Exhibit 15 for identification, the nota- 
tion made by General Kobayashi? {A Yes, it is. 

MR. FRIEDMAN: Have you seen this? 

MR. SEARLS; No objection. 

MR. McCARTHY: No objection. ; 
15 MR. FRIEDMAN: I offer this in evidence 
(No. 15. 
THE COURT: The exhibit will be admitted. 
(BPI Exhibit 15 was received in evidence.) 
BY MR. FRIEDMAN: 5 

Q Now, after you took this Exhibit 15 to Kobayashi 

and received his notation, what did the bank do? A ‘We 
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started to make arrangements for the delivery of the 
Treasury certificates. I went to— 


16 BY MR. FRIEDMAN: 

Q ‘Did you participate in whatever decision the 
bank made following the receipt of General Kobayashi’s 
notation? A I was present when the decision was made. 

Q By whom was the decision made? A The decision 
was made by our president. 

Q Can you state what the basis of the decision was? 
A Mr. Campos decided that since we had no other al- 
ternative but to comply with the military order— 

MR. MELNICOFF: I object to his characterization 
of the basis upon which the president made the decision. 


THE COURT: I don’t think that the answer is suffi- 
ciently responsive to permit me to evaluate his testi- 
mony. I will permit you to rephrase your question. 

BY MR. FRIEDMAN: 
Q [You have testified that the bank, after receiving 
Kobayashi’s notation, decided to comply. Do you 
17 know who made the decision to comply, who in the 
bank? A ‘The president of the bank, Mr. Pedro 
J. Campos. The decision was made in the offices of the 
Bank of the Philippine Islands. 

Q Were you present at the time the decision was 
made? A I was present. 

THE COURT: Ask a question as to what was said, 
not what was decided. 

BY MR. FRIEDMAN: 

Q Will you state what was said at this meeting? A 
Mr. Campos told me that we had no other alternative but 
to comply, so I should make arrangements with the 
Southern Regions Development Bank for the delivery of 
the Philipine Treasury certificates. 


Q During the Japanese occupation, did you have, from 
your own observation, any chance to see the treatment 
rendered by the Japanese military, how they dealt with 
civilians? A (On more than one occasion. 

Q Will you state what you observed personally? I 
don’t want hearsay, but personally what you observed. 
A I observed that at least two of the members of the 
Board of Directors of our bank were imprisoned. 

Q Where were they imprisoned? A They were im- 

prisoned by the Japanese military police in Fort 

18 Santiago. 
Q Do you know what the basis of the imprison- 
ment was? A They were suspected of financing or help- 
t on the island of Luzon. 
bank was ever investi- 


investigated were constantly asked w 
the bank was supporting the guerilla movement. 

Q Would you tell me what else you personally ob- 
served in the treatment given by Japanese military au- 
thorities to persons, to civilians, to whom they gave 
orders? A I observed that they were brutally treated. 
I had occasion to witness a number of employees and 
members of the Board of Directors of the bank as they 
came out of prison, after what was termed an investiga- 
tion, and they were undoubtedly shadows of what they 
were before they were incarcerated. 

Q Could you tell me what happened after this decision 
to deliver was made, what happened next? A After 
the decision to deliver was made, I went to the office of 
the Southern Regions Development Bank to arrange for 
the delivery of the Philippine Treasury certificates. 

Q Will you state what occurred or what ar- 
19  rangements were made? A I talked with Mr. 
Higuchi. 
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Q Is this the Mr. Higuchi whose signature appears 
on Plaintiff’s Exhibit 142 A Yes. 


° ° . ° s 


During the conversation, I was able to elicit from him 
the fact that these Philippine Treasury certificates were 
being sent to Bacolod for the purpose of redeeming emer- 
geney currency which had been circulated prior to the 
occupation of the island of Negros by the Japanese. 

MR. MELNICOFF: If Your Honor please, I object 
to that question. I object to the answer. 

e * * * 
32 THE COURT: Will you read the question? 


(The reporter read the pending question as fol- 
lows: 


“Q. Would you tell me what happened after this 
decision was made, what happened next? 

“A After the decision to deliver was made, I went 
to the office of the Southern Regions Development 


Bank to arrange for the delivery of the Philippine 
Treasury Certificates. 
“Q. Will you state what occurred or what ar- 
rangements were made? 
“A. I talked with Mr. Higuchi. 
“Q. ils this the Mr. Higuchi whose signature ap- 
pears on plaintiff’s 14? 
“A. Yes. During the conversation I was able to 
elicit from him these Philippine Treasury certifi- 
cates were being sent to Bacolod for the purpose of 
redeeming emergency currency which had been cir- 
culated prior to the occupation of the Island of 
Negros by the Japanese.”) 

THE COURT: I will overrule the various objections 
and I will admit the testimony, solely for the purpose 
of showing the state of mind. 

Go ahead. 
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DIRECT EXAMINATION (continued) 


BY MR. FRIEDMAN: 

Q You had testified, I believe, that it was you person- 
ally who made arrangements to deliver the currency? 
Did you so testify? ‘A Yes. 

Q (Would you state what arrangements—I am not 
referring to the conversation—but what arrangements did 
you make with NAMPO to deliver the currency in ques- 
tion? 

34 THE WITNESS: I arranged with NAMPO for 
piecemeal delivery of the Philippine Treasury cer- 
tificates. 
BY MR. FRIEDMAN: 

Q Would you explain that a little more fully? A I 
explained to them that the amount of money we have in 
hand was quite sizable, and if they were going to count 
it, they would not be able to finish counting it in one day: 
And since they were quite busy, we arranged to deliver 
these notes within a period of around a week’s time. 

Q What, in fact, happened’ A ‘Well, starting March 
2, 1943, I delivered Philippine Treasury certificates to 
the Southern Region Philippine Bank, until we were able 
to deliver all of the Philippine Treasury certificates up 
to the 20 peso denomination. 

Q Would you state exactly how and by whom these 
certificates were delivered to NAMPO? A The certifi- 
cates were delivered by me personally, to the Southern 
Regions Development Bank of Nampo, which was about, 

roughly, 50 yards away from where our bank was. 
35 (B.P.I. Exhibit No. 16 was thereupon marked 

for identification.) 

BY MR. FRIEDMAN: 

Q Wow I show you a document marked B.P.J. Ex- 
hibit No. 16 for identification, and ask you whether you 
can tell me what it is. A This is a resume of Philip- 
pine Treasury Certificates and coin. 
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Q May I ask you, do you read and speak both Eng- 
lish and Spanish fluently? A Yes, sir. 

Q In what language is the caption on this document? 
A This is in Spanish. 

Q Will you translate it from Spanish to English, 
please? A: This is a resume of bills and coins of the 
Government of the Philippines. Exchange at Nampo or 
Southern Regions Development Bank, by order of the 
Japanese Administration. 

Q Who prepared this document? A I prepared the 
document personally. 

Q When and under what circumstances did you 

36 prepare it? A I prepared this document after I 

delivered the Philippine Treasury certificates, just 

after obtaining the Japanese Military notes which they 
gave us in return. 

Q Was this prepared as part of your duties as an 
officer of the bank? A Yes, sir. Preparatory to segre- 
gating it, segregating the amount we were going to re- 
ceive, that we were going to receive from the Southern 
Regions Development Bank. 

Q Does your examination of this document refresh 
your recollection as to when and what amounts of cur- 
rency you delivered? A Yes, sir. 


37 Q I show you a document marked B.P.I. ex- 
hibit 17. Would you state if you know what this 
document consists of? {Will you state, if you know, what 
the exhibit is? A Well, these are photostatic copies of 
several pages of the cash book we kept for the vault. 
Q And would you indicate the date of the different— 
the numbers of the different pages in the cash book and 
the dates referred to? A These pages indicate the with- 
drawal of Philippine Treasury Certificates on the respec- 
tive dates. 
Q What dates do these pages refer to? Al March 
2nd, 100,000 pesos; March 3, 100,000, in one peso bills. 
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Q Will you indicate what relationship, if any, 

38 there are between the document marked B.P.I. 16 

and B.P.I. Exhibit 17? What relationship if any 

is there between those two documents? A These would 
be an auxiliary record. 

Q Which are you referring to? A Exhibit 16 was 
an auxiliary record where we could show the amount of 
Philippine—of Japanese military notes we got in ex- 
change for the Philippine Treasury: certificates delivered. 

Q Exhibit 172 A That was the cash book. 

Q Do both documents reflect the amount and dates of 
the deliveries that you have testified? A Well— 

MR. MELNICOFF: I object to this. This witness 
here cannot draw that conclusion. Moreover, I have an 
objection to him testifying from what I believe is marked 
for identification B.P.I. 17. I would like an opportunity 
to state it. 

. * s * 
39 THE COURT: I think that aside from the fact 
the question is somewhat leading, there is no ob- 
jection to it. The objection will be overruled. 
BY MR. FRIEDMAN: 

Q Will you tell me now, you say your recollection is 
refreshed by looking at these documents? Ai Yes. 

Q Can you state on what dates you delivered Treas- 
ury certificates to the bank, to NAMPO? A On March 
2, 3, 4, on March 5 and 9. 

Q Can you state the total amount of such deliveries? 
A 643,566 pesos, Philippine Treasury certificates. 

MR. FRIEDMAN: Thank you. 

I now offer in evidence plaintiffs B.P.I. Exhibit 16 
and 17. 

These were offered and the authenticity was admitted 
at the pre-trial. 

THE COURT: Is there any objection on behalf of 
the government? 

MR. SEARLS: No. 
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THE COURT: Is there any objection on behalf of 
the Company? 
40 MR. MELNICOFF: May I ask a question? 

Is my understanding correct that B.P.I. 16 is a 
resume that this witness says he prepared? 

THE COURT: The witness says this is a resume. 
He also described that there is an auxiliary record. 

MR. MELNICOFF: B.P.I. 17 is an abstract. 

THE COURT: ‘The witness has identified it as pages 
of the cash book, showing the cash in the vault. 

MR. MELNICOFF: No objection. 

THE COURT: The exhibits will be admitted. 

(Thereupon B.P.I. Exhibits 16 and 17 were received 
into evidence.) 

BY MR. FRIEDMAN: 

Q Please state, if you know, what the Bank of the 
Philippine Islands did with the Japanese military notes 
it received in exchange for the treasury certificates as 
shown by exhibit 16. A! We placed them in a safe, sep- 
arate from the other cash we had. 

Q Did they continue to remain there, or what hap- 
pened to them? A Yes, they remained in that safe, and 
are in our possession now. 

Q Do I understand that the precise notes are in your 
possession ? 

Ld ° oe s 
41 BY MR. FRIEDMAN: 

Q Can you state whether the precise notes re- 
ceived from NAMPO in exchange for treasury certificates 
are still in your safe? A Later on during the Oceupa- 
tion, in view of the fact that we had almost no space 
available, we exchanged these Japanese military notes 
with bills of bigger denomination. 

Q And where are the notes of larger denomination? 
A In onr offices in Manila. 
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44 BY MR. FRIEDMAN: 

Q Referring to the Bank of the Philippine 1s- 
lands Exhibit 16 and to the Saburo Huguchi who you 
testified signed the letter and with whom you had the 
discussion, may I ask whether you have ever seen Mr. 
Higuchi since the Liberation? A I saw Mr. Higuchi 
in Tokyo in 1955 in January, 1955. 

Q ‘Would you please mark this as exhibit 19? 
DEPUTY CLERK: B.P.I. exhibit 19 for identifica- 
tion. 
(Thereupon B.P.I. Exhibit 19 was marked for identifi- 
cation.) 
45 BY MR. FRIEDMAN: 

Q I show you a document marked plaintiffs’ 
exhibit 19 for identification and ask you whether the 
typewritten portion of this document—what the typewrit- 
ten portion is. 


THE WITNESS: This is a photostat of the letter 


dated February 26, 1943, addressed by the Southern 
Regions Development Bank to the President of the Bank 
of the Philippine Islands, requiring— 


BY MR. FRIEDMAN: 
Q is that the same as B.P.I. exhibit 162 A Yes, sir. 
Q Can you tell me who made the handwritten nota- 
tions that appear on that document? A These hand- 
written notations were made by Mr. Higuchi in Tokyo. 
Q In your presence? Were they made in your pres- 
ence? A Yes, sir. 
46 MR. FRIEDMAN: I now offer this document 
in evidence for the limited purpose of—for two 
purposes: To show, to corroborate—not for the truth of 
the statement but to corroborate the witness’ testimony 
that he had these dealings with Mr. Higuchi in connec- 
tion with the delivery. In fact this tends to corroborate 
that there was such a person with whom he dealt. 
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I offer it also as an admission by the predecessor— 

MR. SEARLS: I object to the admission of this ex- 
hibit, your Honor please, in so far as we have the type- 
written text in the middle, that it is the same as the 
previous exhibit. ‘What it is offered for is the handwrit- 
ten notes around the margin. It is not under oath, Mr. 
Higuchi has not testified to it, and as far as its being an 
admission against interest by our predecessor, the testi- 
mony is this notation was made in 1955, eight years after 
the occurrence. A former owner cannot bind his grantee 
by an admission subsequent to the transfer. It seems 
to me this is plainly inadmissible evidence, outside of 
that, on other grounds. 

You might just as well bring in any letter and offer it 
in evidence without subjecting the writer of the letter to 
cross-examination. 

MR. MELNICOFF: May I be heard, your Honor? 

THE COURT: Yes. 
47 MR. MELNICOFF: Your Honor please, I ob- 
ject to the receipt of this document into evidence 
on the further grounds, first, there is no testimony as I 
recall as to when these handwritten notations were made. 

Secondly, there is no showing that Mr. Higuchi is un- 
available to appear here as a witness. As a matter of 
fact, from all that we have here before us it would ap- 
pear he is quite available. 

Thirdly, it just amounts to this: This is in the nature 
of an ex parte deposition. 

May I call the Court’s attention to the fact he says he 
is confirming something. To begin with, he says, “I con- 
firm.” Then there is a postscript which says, “T do not 
recall” indicating that whenever this paper was written 
and in whose present it was written, and who was there 
other than the witness—if he was there at all. 

It would now appear here that it was in response to 
questions. He was prompted. He was asked. He was 
asked as to something, to recall something which hap- 
pened at least 12 years prior. 
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Now, no one was served with a notice of any taking of 
any deposition. It is not under oath. And for the rea- 
sons indicated, your Honor, I respectfully object to the 

receipt of this exhibit in evidence. 
48 MR. FRIEDMAN: Your Honor please, apart 
from the hearsay aspect of it, I submit that it is 
admissible simply to show that the meeting occurred, and 
to corroborate Mr. Abrille and his prior testimony about 
his feeling in this. 

I also think it is admissible otherwise but I feel very 
strongly on the first part of it. 

THE COURT: The Court will sustain the objection. 


BY MR. FRIEDMAN: 

Q Following the surrender of Japan, following the 
re-entry of the American army late in the fall of 1944, 
do you know if any action was taken with respect to Jap- 
anese military notes? A ‘They issued an executive order 


No. 25, which declared, among other things— 


49 BY MR. FRIEDMAN: 

Q I show you what purports to be photostatic 
copy of pages of the official Gazette, and drawing your 
attention to page marked 48, would you indicate whether 
this is— 

BY MR. FRIEDMAN: 

Q Referring to page 48, the bottom of page 48 of this 
Official Gazette, will you please state whether that is the 
action of President Osmejia to which you refer? A Yes, 
Executive Order 25. 

Q Was it dated—what is the date of the issuance? 
A 1944, the 16th day of November. 

Q Thank you. 

MR. FRIEDMAN: I offer in evidence this exhibit 
20, these excerpts containing Executive order 25 issued 
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by President Osmena, and ealling attention to sections 
1, 2 and 6 thereof, particularly section 6 which 
50 _— states that Japanese currency, among other cur- 
rencies listed, are not legal tender and transactions 
in the currency are prohibited. : 
I offer it in evidence. 


THE COURT: I will consider as evidence only those 
sections of the document to which counsel has specifically 
referred. 

The exhibit is received. 

(B. P. I. Exhibit No. 20 was received in evidence.) 

BY MR. FRIEDMAN: 

Q You stated that this was the action of President 

Osmenat A Yes. 


CROSS EXAMINATION 


52 BY MR. SEARLS: 


53 Q ‘You do not recall having heard that they 

took any money at that time from the Bank of the 
Philippine Islands—I mean the Philippine National Bank, 
in Manila? A No, sir. 

Q Or anywhere in the Islands? A No, sir. 

Q Was Nampo a clearing house for the banks in 
Manila? A ‘Nampo kept the accounts of the banks. But 
the actual clearing operations were done through the 
Philippine National Bank. The result of the clearance 
action would then be credited to the accounts, or cred- 
ited with the Southern Regions Bank. 

Q That is with Nampo? A Yes. 

Q What, if you know, was the Bank of Taiwan? A 
The Bank of Taiwan was a Japanese Bank that was 
operating in the Far East, long before the Japanese in- 
vaded the Philippines. 


Q Did the Bank of Taiwan have an office in 
54 Manila then? A Yes, sir. The bank had an office 
in Manila. 

Q Were you in Manila throughout the period of the 
Occupation? A Yes, sir, I was in Manila. 

Q And you were acquainted with the operations of 
the various banks in that city during that period, were 
younot? A Yes, sir. 

Q To your knowledge did the Bank of Taiwan act as 
an agent of the Japanese Occupying authorities? A In 
what way? 

Q In any way. <A! ‘Well, they acted as liquidators of 
the so-called enemy banks. 

In other words, they liquidated the foreign banks. 
They liquidated the foreign banks that were doing busi- 
ness prior to the occupation by the Japanese. 

Q Did the Bank of the Philippine Islands, when it 
reopened in February of 1942, have any foreign accounts 
—I mean accounts of foreign depositors? A Yes, sir, 
we had accounts of foreign depositors. 

Q ‘And did the bank of the Philippine Islands pay 
over the amounts of those accounts to the Bank of Tai- 
want A ies, sir, we paid to the Bank of Taiwan as 

liquidation. 
55 Q Now, in March of 1943, the Japanese military 
notes were circulating generally in Manila, were 
they not? A Yes, sir, they were. 

Q And they were circulating practically at par, with 
the Philippine currency, were they not? A (The Philip- 
pine curency, the treasury certificates had been slowly 
taken out of circulation because they were quoted at a 
premium over Japanese. 

Q Now, as of March of 1943, how much of a premium? 
A Ido not recall. 

Q Wasn't the relation between the two about one- 
fifteen for the pre-war currency, as to one, one for the 
_ Japanese military notes at that time? A I would not 
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know. You see, the so-called Ballantine Scale was some- 
thing prepared after the war, based on, shall we say, 
hearsay information which some experts got from differ- 
ent sources in the Philippines. 

Q I am not asking you, Mr. Abrille, about the Bal- 
lantine scale. I am asking you about your personal 
knowledge as a banker in active business in Manila in 
March of 1943, whether, at that time the premium in 
favor of the pre-war Philippine currency was not smaller 
than— A I do not know exactly what the premium 
was. 

Q But the Japanese notes were generally cir- 
56 culated? A iYes, sir, they were generally circu- 
lated. 

Q And the bank was taking them in every day, was 
it not—your bank? A We had no other alternative. 

Q Is the answer yes? A Yes, sir. We had no other 
alternative. 

Q And were you paying them out? A Yes, sir, we 
were. 

Q Now, when you handed over this currency to 
NAMPO in the early first week or so of March, 1943, you 
did not keep any record of the serial numbers of any of 
the bills, did you? A No, sir. 

Q ‘And the largest denomination note you handed over 
at that time was what—20 pesos? A 20 pesos denomi- 
nation. 

Q Now, to your knowledge was the Philippine Na- 
tional Bank during the occupation a depositary for the 
Japanese Government? A In a way, yes. The Japa- 
nese government entrusted them with a deposit of Philip- 
pine treasury certificates to redeem— 

Q I was not asking, Mr. Abrille, about this redemp- 
tion action. I am asking whether it was not a depository 

in the sense that there were funds of the occupa- 
57. ‘tion government on deposit with that bank? 
THE COURT: That is the Philippine National 
Bank? 
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MR. SEARLS: Yes, the Philippine National Bank. 
BY MR. SEARLS: 

Q I asked whether you do not know if that was the 
fact— A That the occupation government— 

Q —kept money on deposit at the Philippine National 
Bank? :A What kind of a deposit? 

Q Any kind. A Well, as I just mentioned— 

Q I am not speaking about this transaction which is 
claimed to have taken place in March of 1943 and runs 
over according to the contentions in the case, until 1945. 

I mean, couldn’t the occupation authorities for example 
draw a check on the Philippine National Bank? A I 
do not think they did. 

Q Well, you say they did not have any funds on de- 
posit with that bank, then? A! Frankly, I would not 
know. 

Q ‘The total of the money you delivered to Nampo in 

March of 1943 was about 643,000 pesos, was it? 
58 Ai Yes, sir. 

Q How much of that was in coins? A The 
exhibit will be the best source of information. I do not 
recall exactly. 

Q \All I want to bring out was about 5,000 pesos in 
coin, was there not? A Yes, sir. 

Q ‘Something over 5,000? A Yes, sir. 

Q How much of the Japanese military notes now on 
hand at the bank of the Philippine Islands represent the 
identical pieces of paper that were delivered to you in 
March of 1943? 

MR. FRIEDMAN: Your Honor please, that is a ques- 
tion based on testimony that was not given. The witness 
answered the opposite way on direct. 

THE COURT: As I understood the witness’ testi- 
mony, he said that the original bills received were subse- 
quently exchanged for Japanese bills of larger denomina- 
tion. 

Read the pending question, Madam Reporter. 

(The reporter read the pending question.) 
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THE COURT: I think the question is a proper one on 

cross-examination. 

Answer the question, Mr. ‘Witness. 
59 THE WITNESS: Please read it again. 

THE COURT: ‘Will you read the question to 
the witness? 

(The reporter read the pending question again.) 

THE WITNESS: I do not think we have got any 
identical pieces of paper. 

We exchanged them for military notes of larger de- 
nomination. 

BY MR. SEARLS: 

Q So what you did is you exchanged all of the origi- 
nal notes you received in March of 1943 for other notes 
of larger denomination? A Larger denomination. 

Q And where did you get those larger notes? A In 
the Southern Regions Development Bank. 

THE COURT: From where? 

THE WITNESS: From the Southern Regions De- 


velopment Bank, otherwise known as Nampo. 
BY MR. SEARLS: 

Q Did you acquire during the course of your daily 
business any notes of larger denomination which you— 
A Yes, sir. 

Q —used in this exchange? A ‘No, the exchange was 
independent from them. 


61 BY MR. McCARTHY: 

Q Mr. Abrille, you have testified before the 
Philippine National Bank was a clearing house during the 
occupation for the various banks. A Well, where the ac- 
tual clearing was done was in the Philippine National 
Bank. Now there was something balancing after the ex- 
change of checks, where either debited or credited with 
respective accounts, kept in the Nampo. 

Q You have just testified to Mr. Searls here, Mr. 
Abrille, that Nampo had a clearing account to your bank. 


You just testified that the bank of the Philippine Islands 
would debit or credit their clearance, their clearing bal- 
ance with Nampo? A Nampo would debit or credit the 
clearing balances in our account with them. 
62 Q ‘And the official clearing house for the bank- 
ing clearing house for Manila was the Philippine 
National Bank? A) As I said, the clearing was done in 
the Philippine National Bank. The accounting was done 
in the Southern Regions Development Banks where we 
kept our respective accounts. 

‘Q iYou are certain of that? ‘A Yes, sir. 

Q Now, Mr. Abrille, was the Japanese peso legal ten- 
der in the Philippines? A When? 

Q During the occupation? A Yes, sir, it was. 

Q So that when you received moneys in exchange 
from Nampo for these treasury certificates, you received 
Japanese pesos? A Yes. 

Q ‘And they were legal tender? A Yes. 

Q Now yon testified that you have turned over four 
million treasury certificates approximately to the High 
Commissioner’s office in December, 1941? A Yes, sir 

Q Do you know what balance that left of treas- 
68  ury certificates in the bank of the Philippine Is- 
lands? A Over 600,000 pesos. 

Q Weren’t you required to turn over all your treas- 
ury certificates to the High Commissioner’s office? A 
The High Commissioner’s office told us that they were 
not certain how many more days we were going to oper- 
ate, because they did not know when the Japanese occu- 
pation forces were coming in to Manila. December 28 
was a Sunday. December 29 was an organized business 
day. December 30 was an official holiday, and December 
31 was an organized business day. 

We left in our vaults a sufficient amount to take care 
of end-of-the-month disbursements, namely, payrolls, and 
for the firms, as well as the payment of that dividend 
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which had been declared by the bank, payable on Decem- 
ber 31, 1941. 

Q ‘Then when the bank closed in January, January 2, 
1942, the approximate balance of treasury certifies were 
about 600,000. A The bank did not open on December 
29, 1941, because of the bombing of Manila. 

And when we were about ready to open on December 
31, we received a communication that it had been de- 

clared an official holiday. 
64 So that when you say on January 2, 1942, we 
would have more than 600,000 pesos in Philippine 
treasury certificates. 

Q ‘That same balance was there when the Bank of the 
Philippine Islands reopened on February 2, 1942, right? 
A On February 3, 1942. 

Q Now, after February 3, 1942, the Philippine treas- 
ury certificates were circulating freely, were they not, in 
Manila? <A Yes, sir. 

Q In other words, people were coming to your bank 
and depositing treasury certificates? ‘A Yes. 

Q And you were paying them out? A Yes, sir. 

Q Did the bank have a policy, did your bank later 
have a policy of holding those treasury certificates, that 
is, after February 3, and paying out occupation money? 
A We tried as much as possible. 

Q Then you did accumulate treasury certificates in 
addition to the moneys, the 600,000 that you described 
just before? A: I am not certain we did. 

Q Well, you have just testified you deposited 
65 treasury certificates to the bank? ‘A Yes, sir. 
Q And did not pay them out but gave out occu- 
pation currency? A Yes. 
* ° * * 

Q What I am asking you, Mr. Abrille, is this: Did 
you accumulate treasury certificates after February 3, 
1942? A I do not think we did, because otherwise we 


would have had more than the 600,000 we turned over to 
the Nampo. 

Q After February 3, did you receive treasury certifi- 
cates for deposit? A iWe received treasury certificates, 
and we paid those. 

Q I am sorry. ‘A We paid those treasury certifi- 
cates. 

Q ‘You received them into the bank for deposit 
66 after February 3? A ‘Yes, sir. 

Q ‘You stated before that it was the policy of 
the bank later on when they received treasury certifi- 
cates for deposit not to pay them out but to give out 
oceupation currency, is that correct? A Yes. 

Q Well, then you must have accumulated additional 
treasury certificates. 

THE COURT: I think you are arguing with the wit- 
ness now. He has twice said that he does not think that 
they accumulated any. 

MR. McCARTHY: I am sorry, your Honor. 

BY MR. McCARTHY: 

Q You testified that this Japanese peso was legal 
tender? 

THE COURT: The witness has so testified. 

BY MR. McCARTHY: 

Q Now when deposits came to your bank and deposi- 
tors made withdrawals, you charged their pre-war bal- 
ance with any withdrawals of these Japanese pesos? 

MR. FRIEDMAN: Your Honor, I do not understand 
the relevancy of this. This was not testified to on direct, 
withdrawals of deposits by individual depositors. I 
frankly do not see what it has to do with the case. 


68 Q Can you recall how much cash you had on 
hand on February 3? A I have testified that we 

had over 600,000 pesos. 
Q Did you have any Japanese currency on hand when 
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you opened the bank February 3, 1942? A On Febru- 
ary 3% No. 

Q Now, in March, 1943, do you recall how much Japa- 
nese currency you had on hand? A We must have had 
close to 2,000,000 pesos. 

Q ‘Two million pesos? A Yes. 

Q ‘Now, when you turned over this treasury certifi- 
eate, these treasury notes and received Japanese cur- 
rency in return, that constituted two million six hundred 
thousand in Japanese currency, approximately on hand 
with the Bank of the Philippine Islands? A It must 
have. 

71 Q Can you tell me of your own personal knowl- 
edge just how much cash you had on hand on 
March 3, 19432 A Can I consult the exhibit? 
Sure. 
THE COURT: No. 17. Will you show the exhibit 
to the witness? 
s & ° a 
THE WITNESS: ‘What date did you say? 
BY MR. McCARTHY: 

Q March 3, 1943. A On March 3, 1943, we had in 
Japanese military notes 2,567,352.05. 

Q Now, in the normal course of your business you 
were using this operating cash? A Yes, sir. 


Q I say when you exchanged the treasury cer- 
72 tificates for occupation money—Japanese money— 
you reduced your cash position? A TI do not see 

why. 

Q Well, if you had 600,000 in pre-war treasury certifi- 
cates and 2,500,000 in occupation currency, if you reduced 
your operating cash by 600,000, that is when you turned 
the 600,000 in to Nampo and received military occupation 
eurrency that you did not use, then you reduced your 
cash position? A The cash position remained the same 
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except that the 600,000 were segregated. ‘We did not use 
them. 

Q So when you did not use your 600,000— A Yes. 

Q —which was legal tender at that time, you reduced 
your cash position? ‘A I did not reduce the cash posi- 
tion. The cash position remained the same. 

Q Then every part of that cash that you had on hand 
could be used in the bank? A We did not use every 
part of it. 

THE COURT: That is not the question: It could be 
used, could it not? 

THE WITNESS: Yes, it could be. 

(MR. McCARTHY: That is all, your Honor. 


77 EUSEBIO VILLATUYA 
was called as a witness by the plaintiff Philippine Na- 


tional Bank, and after being duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. McCARTHY: 

Q Will you state your name, sir? A Eusebio Villa- 
tuya. 

Q Where do you live, Mr. Villatuya? A Manila, 
Philippines. 

Q What is your occupation? A I am an accountant. 

Q For whom are you an accountant? A I am the 

chief accountant for the Philippine National Bank. 
78 Q How long have you been the Chief Account- 

ant for the Philippine National Bank? A I have 
been Chief Accountant of that bank for five years al- 
ready. 

Q What are the responsibilities of the Chief Ac- 
countant of the Philippine National Bank? A First, the 
Chief Accountant is the one in charge of all the ac- 
counts of the Philippine National Bank, including its 
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Manila office and its branches and agencies. In addition, 
the Chief Accountant is the one who supervises the 
preparation of financial reports, trial balances, profit and 
loss statements, tax returns and the preparation of the 
budget. We are also in charge, that is the accounting 
department under the Chief Accountant, of handling the 
subsidiary ledgers of our branches’ accounts. 

Q Do you have charge of all the current books of 
accounts of the head office? A Yes, sir. 

Q And the branches? A Yes, sir. 

Q How many branches are there, Mr. Villatuya? A 
At present, we have 37 branches. 

Q How long have you been employed by the Philip- 

pine National Bank? A I have been with the 
79 Philippine National Bank for nearly 18 years now. 
Q Do you hold any degrees? A Yes, sir. 

Q What degree do you hold? A I am the holder of 
the degree of Bachelor of Science and Commerce. 

Q Are you licensed to practice any profession in the 
Philippines? A Yes, sir. 

Q What profession? A As Certified Public Account- 
ant. 

Q Do you belong to any professional associations? A 
Yes, sir. 

Q Would you name them? A Tama member of the 
Philippine Institute of Accountants, which is the national 
professional organization of accountants in the Philip- 
pines. I am also the Secretary-Treasurer at present of 
the National Association of Bank Auditors and Comp- 
trollers, Philippine Conference, an affiliate of the na- 
tional organization with headquarters in the United 
States of America. This is an organization where all 
pank auditors and comptrollers of leading banks in the 
United States, as well as in the Philippines, are mem- 

bers. 
80 Q Do you teach, Mr. Villatuya? A Yes, sir. 
Q Where? A I am teaching at present at the 
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School of Commerce, Manuel L. Quezon Educational Col- 
lege. I have also taught for two years at the San Beda 
College School of Commerce. 

Q What college do you hold your degree from? A I 
graduated from the Far Eastern University. 

Q When did the Japanese come into Manila, Mr. Villa- 
tuya? A Exactly on January 2nd, 1942. 

Q Prior to the entry of the Japanese, were you fa- 
miliar with the action taken by Commissioner Sayre in 
reference to Philippine currency? A Yes, sir. 

Q Will you state what that familiarity is? A That 
on or about December 20, 1941, the United States Com- 
missioner, the Honorable Francis Sayre, issued an order 
through the bank commissioner for all banks operating 
in the city of Manila to surrender to the High Commis- 
sioner all their holdings in Philippine money consisting 
of Philippine Treasury certificates. 

Q Did the Philippine National Bank comply with that 
order? A Yes, sir. 

Q When was Manila declared an open city? 

81 A Manila was declared an open city by the 

American Forces under General MacArthur on De- 
cember 29, 1941. 

Q When the Japanese entered Manila, as you have 
stated before, what was the condition of business in 
Manila? A Before the Japanese entered the city of 
Manila, business was—that is immediately before the en- 
trance of the Japanese into the city of Manila, business 
was in chaotie conditions, because of the prevailing war 
situation. 

Q What was the condition of the buildings and prem- 
ises of downtown Manila when the Japanese entered? A 
Well, the buildings were intact. 

Q. The buildings were intact. 

Now, when the Japanese entered Manila, did you be- 
come familiar with the policy of the Japanese in refer- 
ence to currency? A Yes, sir. 
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Q Would you state what that policy was? A Imme- 
diately upon the entrance of the Japanese, they issued, 
that is, the Japanese military administration, issued a 
proclamation declaring the Japanese military notes, so 
called Japanese Military Peso, as legal tender acceptable 
for the payment of expenses and supplies that will be 
purchased by the Japanese and for the general circulation. 

Then after that, they issued another proclama- 

82 tion ordering the Philippine banks, which included 

the Philippine National Bank, to immediately open 

for business. Later on, they issued another proclama- 

tion making it punishable for anyone in the Philippines 

to circulate rumors that will decrease or depreciate the 
value of the military notes. 

Then they issued orders— 


MR. McCARTHY: I would like to offer as Philip- 
pine National Bank—I offer for identification this group 


of papers from the Philippine National Bank. 


e s ° e 


83 THE CLERK: Philippine National Bank Ex- 
hibit No. 1 for identification. 

(Plaintiff’s Exhibit No. 1 was marked for identifica- 
tion.) 

MR. McCARTHY: Your Honor, I would ask that 
P.N.B. Exhibit No. 1, which are photostatie copies of 
proclamations and military orders from the official jour- 
nals of Japanese occupation, that is, proclamations of 
January 3rd, 1942, issued by the Commander-in-Chief 
of the Imperial Japanese Army in reference to making 
Japanese pesos legal tender; a proclamation of January 
10, by the Commander-in-Chief of the Japanese Army 
sanctioning the circulation of Philippine pesos and Japa- 
nese pesos; proclamation of February 1st, 1942 forbid- 
ding counterfeiting of military notes; proclamation of 
February 6, 1942, forbidding the circulation of U. S. 
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currency; proclamation of January 23, 1942, reopening 
two Japanese banks and one credit association; proclama- 
tion of February 3rd, 1942, notifying the P.N.B. or the 
Philippine National Bank, the Bank of the Philippine 
Islands and the Philippine Bank of Commerce to open; 
proclamation of February 23, 1942, notification that the 
Japanese military notes are genuine and persons 
84 who refuse to accept them will be severely pun- 
ished; proclamation No. 7 dated March 7, 1942 

prohibiting the circulation of P.N.B. emergency notes in 
the Visayan provinces; proclamation of May 5, 1942, a 
military ordinance rather, prohibiting the circulation of 
P.N.B. emergency notes; a proclamation of April 6, 
1942—’43, designating two Japanese banks, exchange 
banks; a proclamation of March 19, reopening three 
branches of the Philippine National Bank. 

Your Honor, I would like to offer these in evidence. 

THE COURT: Is there any objection? 

MR. FRIEDMAN: No objection. 

MR. SEARLS: No objections. 

THE COURT: The exhibit will be admitted. 


THE COURT: They will be marked Exhibit 1-A 

through 1-I. Mark them and receive them in evidence. 
BY MR. McCARTHY: 

Q Mr. Villatuya, when did Nampo open? A Nampo 

opened sometime in the middle part of 1942, 

8 Q Prior to the opening of Nampo, what were 
the functions of the Philippine National Bank in 

reference to other banks? A Prior to the opening of 

Nampo, the Philippine National Bank acted as the clear- 

ing house of the banks that were then operating. 

Q After Nampo opened, you say, May 1942—after 
Nampo opened, May 1942, which bank was the clearing 
house in the city of Manila? A The Nampo became the 
clearing house in the city of Manila for the banks then 
operating. 
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Q And how long did they remain the clearing house 
in Manila? A Until the Nampo Bank ceased operations 
due to the liberation. 

Q Will you explain to the Court the functions of the 
clearing bank? A The clearing house and the clearing 
bank operate simply as follows: 

‘All local banks in the same locality are members of 
the clearing house. In the clearing bank, just as Nampo 
did in 1942, 1943 and 1944, there was assigned a table 
and a room wherein all the representatives or clearing 

clerks from these different banks could meet twice 
86 a day, one at noontime and the other at about 

three o’clock, in order to interchange checks drawn 
against its order. When these clerks go to the clearing 
house, they have already with them the checks that they 
receive on deposit or cashed, bat which are drawn on 
other banks. The checks are separated in separate en- 
velopes, labeled as to the banks against which they are 
drawn and the total of the checks inside of the envelope 
are written on the envelope. 

When the chairman of the clearing house, who usually 
is an official of the clearing bank, declares the clearing 
open, the different clerks go around the table and de- 
posit the envelopes containing the checks drawn on the 
other banks in the respective places around the table 
which are labeled and designated for these other banks. 
After this distribution is finished, another set of clerks 
will get these envelopes, deposit them in the respective 
places assigned to its bank and they will total the amount 
on said envelope and the total which they got from the 
envelopes due to each bank represents the claim of the 
clearing house against that particular bank, and these 
different claims of the clearing house on these different 
banks are listed. 

Then, from the so called tally sheets which the clearing 
clerks bring to the clearing house, the chairman of the 
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clearing will get the total that the clerks from the 
87 different banks have brought to the clearing house 
and that total represents what the clearing house 
has to pay to that particular bank. Comparing the amount, 
or the total amount that a particular bank brought to 
the clearing house against the total amount that the 
clearing house will deliver to the same bank, the resulting 
difference will either be a credit in favor of the par- 
ticular bank, that is, that particular bank was a resulting 
receivable from the clearing house. On the other hand, 
if what is delivered by the clearing house is more than 
what is delivered by that particular bank to the clearing 
house, then that particular bank has an obligation or 
a debit to pay to the clearing house. 
That, in essence, is in the main how the clearing house 
operates. 
Q Did the Philippine National Bank send their rep- 
resentatives to the clearing house with checks which were 
deposited in the Philippine National Bank drawn on other 


banks? A Yes, sir. 

Q How often did they do that? A Twice every day 
during banking days. 

Q And that would mean twice every day when Nampo 
was the clearing house? A Yes, sir. 


89 Q What other fiscal policies did the Japanese 
have with respect to currency? A In addition to 
the proclamations which have been enumerated here in 
Court, I know of my own personal knowledge that the 
Japanese, which did not look with favor to a competi- 
tion or to any indication to depreciate their currency, 
that is, the military notes, ordered the banks to deposit 
whatever Philippine pre-war currency in their treasuries 
to their account with Nampo. 
Q Did the Philippine National Bank deposit its pre- 
war currency with Nampo? A Yes, sir. 
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Q Are such deposits shown on your records of the 
bank? A Yes, sir. 

Q During the occupation, did the Philippine National 
Bank carry on normal banking operations? A Yes, sir, 
in the sense that we were allowed to make loans and to 

receive deposits. 
90 Q Did you carry on your other normal banking 
operations? A Yes, sir. As a matter of fact, 
we opened our branches. 

Q When did the Philippine National Bank close after 
the occupation? When did it close? A After the occu- 
pation? 

Q After the occupation. A On February 3, 1945. 


Q When did you return to the premises of the Philip- 
pine National Bank? A After the cessation of military 
operations, that is, about three weeks later. 

Q Would you describe the premises of the Philippine 


National Bank as you saw them when you returned three 
weeks later? A What I saw in the premises of the 
Philippine National Bank was a scene of complete de- 
struction of the Philippine National Bank. Was a seven 
story building of reinforced steel and concrete, built 

sometime in 1912. What I saw then after I re- 
91 _—‘tarned after the cessation of military operations 

in the vicinity, was the whole rear portion of this 
building was completely razed to the ground. The first 
portion which faces the Escolta Street was razed or 
destroyed from the second floor up, because the ground 
floor on that portion contains the vaults of the bank and 
it was considered the strongest portion of the bank, of 
the building. 

Q Your testimony then, is that the vault was the only 
remaining part of the bank when you returned? A Yes, 
sir. 

Q Now, you testified that you are the Chief Account- 
ant in charge of the books? A Yes, sir. 
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Q Are you familiar with this claim of the Philippine 
National Bank here today? A Yes, sir. 

Q Did you bring with you all the available books and 
records pertaining to this claim? A Yes, sir. 

Q Would you describe generally these books and rec- 
ords that you brought? A I have with me here in the 
court room the original general ledger of the Manila 
office, and daily statement, the original, of the Manila 

office for the year 1943. 
92 I have also the subsidiary ledgers, all originals, 
of our due branches account for 1943. Certain rec- 
ords which we found also inside the vault. 


° * ° * 


THE WITNESS: That I have with me here. The 
available records, like the general ledger and daily state- 
ment of our Bacolod Branch for 1943 up to the end of 
1944. 

BY MR. McCARTHY: 


Q Are these the only available records pertaining to 
this transaction with the bank? <A Yes, sir. 


MR. McCARTHY: Would you mark this Plaintiff’s 
P.N.B. Exhibit No. 2. 

THE CLERK: P.N.B. Exhibit No. 2-A, Band C. 

(Plaintiff's P.N.B. Exhibit No. 2-A, B and C was 
marked for identification.) 


93 MR. McCARTHY: What these are, Your Honor, 
is a summary of all the entries pertaining to this 
transaction from these original books of entry and at- 
tached to which we have the photostatic pages of each 
particular original page in the book. 
THE COURT: Summaries prepared by this witness? 
MR. McCARTHY: That is right, sir, from all the 
available records. 


70 
e e e 


94 THE COURT: They may be numbered as 2, 3 
and 4. 
THE CLERK: That will be PNB. 2, 3 and 4, for 
identification. 
(Plaintifi’s PNB. exhibit No. 2-4, B and C changed 
to Nos. 2, 3 and 4.) 
s Sd ° 
Mr. Villatuya, I show you Philippine National 
Bank’s Exhibit No. 2 and ask you what itis. A These 
papers which is now marked P.N.B.-2, is a sum- 
95 mary or T-Accounts as we call them in accounting, 
of entries appearing in the original books of ac- 
counts that we have now here, showing the flow of trans- 
notes redemption 
operation: 
concerned from March 
4945, when the accounts were being 
losses after the reopening of the bank. 


968. 
March 5, 1943, this schedule again 
with our deposit account with 
rtificates in the amount 
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of pesos, 1,227,702, zero centavos. Resulting in a 
96 remaining balance in this Philippine Treasury Cer- 

tificate Account at the end of a day’s transactions, 
March 5, 1943, of pesos, 451,697 and 50 centavos. 

Now, we proceed to the next summary which is marked 
here as Schedule 2, and represents as standing for our 
PNB. notes, cash on hand account. This summary, or 
schedule, shows that on March 4, 1943, as per our daily 
statement, we had in our vaults the amount of pesos, 
1,472,600, zero centavos, in P.N.B. notes. 

On the right side, or credit side, of this schedule, the 
first entry which is dated March 5, 1943, shows on de- 
posit, shows that we have taken out of our P.N-B. notes 
account and deposited the same to our deposit account 
with Nampo, the amount of pesos, 1,341,500 zero centavos, 
thereby reducing the opening balance at the end of the 
day to pesos, 131,100, that represented P.N.B. notes left 
in our books, in our vaults. 

Now, relating the three entries that would be in Sched- 
ule 1 and 2, on the right or credit side, on March 4, this 
deposit taken out of the Philippine Treasury Certificate 
‘Account will be in the third schedule, or Schedule 3, as 2 
debit to our deposit account. Although the amount which 
is marked for cross reference with the letter “A” is more 
than the amount of Philippine Treasury Certificates de- 

posited that can be expected, because at the time 
97 we also deposited currencies other than Philippine 
Treasury Certificates. 

On March 5, 1943— 

MR. SEARLS: May I ask Your Honor what page 
the witness is looking on now? 

THE COURT: Schedule No. 3. 

Are these pages marked by Schedules? 

MB. McCARTHY: Yes, sir- 

THE COUBT: This is Schedule No. 3. 

THE WITNESS: In Schedule No. 3, on the left side 
or debit side of our deposit account with Nampo, which 
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is marked in parenthesis, cross reference with the letter 
“B”, on March 5, 1943, shows that we made a deposit to 
our deposit account with Namp in the total amount of 
pesos, 4,142,972 and 50 centavos. Now this amount con- 
tains the deposit in Philippine Treasury Certificates 
shown in Schedule 1 im the amount of pesos, 1,227,712 
and zero centavos, and another deposit we made in P.N-B. 
notes shown in Schedule 2 hereof, in the amount of 1- 
$41,500 pesos. These two deposits total more or less 
2,568,000, more or less. 

The difference between the amount deposited to our 
Nampo account of 4,142,972.50, and the total of these 
two deposits in Philippine Treasury Certificates and 
PNB. notes is made up of deposits of other currencies 

other than these two kinds of currencies. 
98 Schedule 3 also shows, which is the summary 

of our account with Nampo, that before these two 
deposits of Marzh 4 and March 5 were made, that is, 
March 3, 1943, we had a due from balance, or, in other 
words, we had on deposit with Nampo the total amount 
of pesos, 840,611 and 24 centavos. So that all in all, we 
had at the end of the day, March 5, 1943, with Nampo, 
a deposit balance of pesos, 6,423,583 and 75 centavos. 
This balance as I have explained contained the total 
amount of approximately 3,700,000 made up of Philippine 
Treasury Certificates which were deposited on March 4 
and March 5 and of P.N.B. notes which we deposited on 
March 5. 

On the credit or right side of Schedule 3, the first 
entry that we will see under date of March 9, 1943, and 
marked C in ink letters for cross reference was a with- 
drawal in the amount of 4,000,000 pesos—4,042,400 and 
zero centavos. The offsetting debit to this credit or 
withdrawal will be seen in the next schedule, No. 4, sheet 
No. 2. : 

In our due from branches general ledger account, 
Schedule 4, which is a summary of our due from branches 
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account during this period, shows on the left or debit 
side under date of March 9, 1943, also marked letter “C” 
for cross reference, a total amount of 4,079,181 and 77 
centavos. This is an entry in the general or controlling 
account which contains other entries affecting other 

branches. But, I would like to show herein also, 
99 the subsidiary records of our due from branches 

account. 1 might explain the meaning here of “sub- 
sidiary records.” 

When I say subsidiary records, that means individual 
records of various accounts, the total of which is con- 
trolled through a controlling account and in this- par- 
ticular instance, due from branches account. 

So that particular entry of March 9, 1943 on the debit 
side of the controlling account is detailed in the follow- 
ing Schedules 4-A and 4-B, on the same Sheet No. 2. 

Schedule 4-A is a summary of extract of entries from 
the original subsidiary ledger of the Bacolod branch 
for the period from March 9, 1943 up to October 11, 1943. 

The first entry dated March 9, 1943, marked C-1 for 
cross reference, is a debit to our due from Bacolod branch 
subsidiary ledger in the amount of 2,021,200 zero cen- 
tavos. That corresponds to ‘part of the entry to the 
general ledger controlling account, due from branches, I 
have already mentioned. 

Also, on the same date, it appears here on the sched- 
ule which I am presenting as Schedule 4-B, a summary 
of the extract of entries from our Doilo branch account. 
The first entry from this schedule represents a debit to 

our Toilo branch account on the same date, March 
100 9, 1943, for 2,021,200. These two entries total 

4,042,400 pesos, and correspond to the eredit of 
4,042,400 that we had made to our Nampo deposit ac- 
count shown in Schedule 3, Sheet No. 1. 

And this represents the amount that we withdrew from 
our deposit account with Nampo and which was sent in 
equal parts to our Bacolod branch, and Hloilo branch. 
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Going back again to Schedule 4, Sheet No. 2, contro}- 
ling account for our due from branches account, the next 
entry appearing on the right side, or credit, is dated 
March 11, 1943 im the total amount of 4,065,672 pesos 
and 25 centavos. This again is a lump sum credit to the 
controlling account, and in order to find the composition 
thereof, then we have to go again to the subsidiary ledgers. 
The same schedules, 4A and 4B, in this sheet No. 2, 
shows on March 11, 1943 in due from Bacolod branch 
aceount, on March 11, 1943, due from Toilo branch ac- 
count, credits of 2,021,200 pesos each, or 2 total of 
4,042,400. 

THE COURT: What is that? Say that again. 

THE WITNESS: Or 2 total of 4,042,400 pesos. 


101 Q Mr. Villatuya, this summary that you are 
testifying from and the entries that you are men- 

tioning, where were these entries taken from? A They 
were taken from the general ledger. 

102 Q And these entries that you mentioned in 
Schedule 4A and 4B, where were they taken 

from? A They were taken from the subsidiary ledgers. 


Q Mr. Villatuya, when you were saying that to ex- 
plain these entries you wanted to say how they came 
abont; is that it? A Yes, sir. 

Q That does not appear in these entries, does it? A 
No. 

Q Will you just explain what happened from the en- 
tries? 

THE COURT: No. That is not the question. In ex- 
plaining these entries, are you explaining the entries in 
the original books or the entries in the summaries which 
you have made? 

THE WITNESS: I am explaining, sir, the en- 
103 tries that were extracted from the original books 
and summarized in these records. 
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THE COURT: Are you explaining your summary: or 
the original entries? 

THE WITNESS: ‘That, im: effect, is dike explaming 
the original entries. 

THE COURT: You are: explaining the original \en- 
tries. 

* e e 6 
104 Q Mr. Villatuya, what was your position: inthe 
Philippine National Bank in March 1943 A In 
March 1943, I was Chief Statistician in the Accounting 
Department. 

Q What were your duties as Chief Statistician? A 
My duties as Chief Statistician were to prepare the profit 
and loss, the balance sheet, prepare tickets corresponding 
to our transactions with the branch accounts, review 
statements received from our. branches for reconcilliation 
with our branch accounts, follow up transactions to our 
branches which are not being responded to or attended 
to on time, and to do other tasks pertaining to accounting 
functions. 

Q What connection did you have with these original 
books of entry that you have described here? A I had 
participation in the preparation of criginal tickets, su- 
pervision in the entry of these original tickets to the 
subsidiaries and the records and review thereof, as well 
as supervision over the men handling these accounts. 

Q Were you familiar, then, in 1943, with these 
105 original books of account? A Yes, sir- 

Q Would you continue, Mr. Villatuya. I have 
forgotten where you left off now. A I was trying to 
explain the background of this entry of March 11, 1943. 
I will have to proceed. I would like to explain a little 
background as to this entry of March Il, 1943. 

On March 11, 1943, we credited our due from branches 
account, and. this credit contained the entries to the sub- 
sidiary leger of our due from Bacolod branch, and due 
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from Ioilo branch, shown on the Schedules 4A and 4B, 
marked for cross reference as “D-1” in these schedules. 
As I was explaining, during that time, there was @ 


plan— 

MR. SEARLS: That, Your Honor, is just what I 
objected to. 

THE COURT: The witness must confine his testi- 
mony as to what he did, Mr. McCarthy. 

BY MB. McCARTHY: 

Q All right. A Well, we credited our due from 
branches account, and this credit is offset by correspond- 
ing charge to an accounts receivable account, which is 

reflected in Schedule 5, Sheet No. 3, marked for 
4106 cross reference with the letter “D”. This schedule 
is a summary of the accounts receivable, general 
ledger account, pertaining to these transactions. It shows 
that on March 11, 1943, we charge the accounts receivable 
account and the record showed that this accounts receiv- 
able account pertains to the central administrative or- 
ganization. 5 
As I was saying, the entry shown in Schedule 4, Sheet 
No. 2 on the credit side, due from branches ac- 
107 count, dated March 11, 1943, was offset by a cor- 
responding entry, on the left side of our accounts 
receivable, general ledger, controlling account, marked 
herein with the letter “D” for cross reference— 


THE WITNESS: Continuing on Schedule 5. On the 
credit or right side is an entry dated August 3, 1945, 
which we got from our general ledger and credit ticket 
of August 3, 1945 for pesos, 5,162,903.51, which is marked . 
here in with the letter “F” for cross reference purposes. 
That credit entry is offset by a corresponding debit 
marked also with the letter “F” dated August 3, 1945 
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to suspense’ account, marked herein‘ as: Schedule: 7, 
108 Sheet No. 3. ‘The debit to suspense account is ex- 

tracted from an original» credit: ticket to! accounts 
receivable dated August 3, 1945, photostatic copies of 
which is attached here to and marked in this exhibit as 
“Q”, with the supporting: schedule, showing that) among 
the accounts receivable accounts, that we charged ‘to 
suspense is an item due from Philippine Executive: Com- 
mission in the amount of 4,681,234 and 2 centavos. 

THE COURT: From whom» is this duet» What com- 
mission? You say this is an item showing that it is due 
from who? : 

THE. WITNESS: The Philippine Executive Commis- 
sion, sir. ; 

THE WITNESS: If I may be permitted to explam 
again the nature: of. this ‘suspense account—I would like 
to relate to this Honorable: Court that the suspense ac- 
count was an account that was opened in our books,.that 
is, the books of the Philippine National Bank in the head 
office, from the time we reopened in 1945, that is, July 3, 
1945, after the liberation, and remained there for about 
two years, this account is to take care of summarizing 
all the losses that the Philippine National Bank suffered 
during the war as a result of the destruction of its physi- 
cal assets, as well as the accumulation of Japanese 

military notes in its vaults and balances due from 
109 Japanese banks, that because of the unexpected 

turn of events that the Japanese were defeated be- 
came entirely worthless so far as the Philippine Na- 
tional Bank is concerned. So all: these losses resulting 
therefrom and which appear in the books of the head 
office and its different branches and agencies. had to be 
accumulated, in the head office and ‘we used this suspense 
account. : 

On the other hand, we were allowed under the rehabili- 
tation act of the Philippine National Bank Act 672, passed 
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by the Philippine Congress and approved June 19, 1945, 
to write off from our books the surplus that we had as 
well as deposits and other liabilities credited during the 
Japanese occupation in terms of Japanese money, and 
this credit as well as the surplus which we were allowed 
to write off the books was not enough to offset the losses 
that we suffered as shown finally in the balance of the 
suspense account. 

After two years of adjustment and gathering figures, 
the suspense account, when the rehabilitation period end- 
ed on June 30, 1947, showed that the bank suffered a net 
loss of more than 36 million pesos, which the bank was 
allowed to charge or deduct from the pre-war government 
deposits and special fund in order to enable the bank to 
start operations on the condition that the same amount 
that we deducted from the pre-war deposits shall be re- 
stored to them out of our future profits. That is the 
nature of the suspense account. 


111 THE WITNESS: I finished with an explana- 
tion of the suspense account, and I would like to 

proceed to the next account on Sheet No. 3, Schedule 6, 

described as “Emergency Notes Redemption Fund.” 

This schedule shows that on October 11, 1943, we 
opened this account in the books of the head office, with 
the total amount of pesos, 5,642,400. This entry is marked 
here for cross reference with the letter “E” and this 
entry was extracted from the general ledger, a photostatic 
copy of which is attached. This credit is an offset to a 
debit shown in Schedule 4, Sheet No. 2— 

MR. SEARLS: Has he gone back to Sheet 2? 

MR. McCARTHY: Yes. 

THE WITNESS: Sheet 2. 

—in the “Due From Branches” account also marked 
with the letter E for cross reference. And it shows on 
this Schedule No. 4 that on the same date, October 11, 
1943, we debited the “Due From Branches” account in 
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the: amount of 5,676,921.43. There'\is' a difference in the 
two amounts, because the controlling account for branches 
contains also other transactions other than those that are 
referred to here, like. the Bacolod and. Hoilo 
112. branches. : 
This credit entry.to Schedule 6, “Emergency: Re- 
demption Fund,” in the lump-sum amount of .pesos,5,- 
642,400, is detailed. in the footnotes to Sheet No. 3, also 
marked with the letter “E” and the footnote shows that 
this amount came from Bacolod: in’ the amount of pesos 
2,021,200, from Iloilo. in the same amount of pesos. 2,- 
021,200, from Cebu branch-im the’ amount of 1,300,000, 
and from Davao branch. in-the amount of. 300,000. 

Now I would like’ to. explain’ again» to the Court the 
nature of this account from my own personal knowledge. 
This is an account’ set up in the books of: the main office 
when the “Emergency Notes” operation terminated. This 
is a credit account to transfer from these four branches 
enumerated above, the payables that they credited in the 
books to a payable in the Manila office. The credit’ to 
the Emergency Notes Redemption Fund is in no way a 
liability of the bank, although it is on the credit side of 
the books, because when we opened. this: account, we’ had 
received no value whatsoever from. any outside: source, 
and it was made only as an accounting device to offset 
the amount that we had previously set up under the ac- 
counts receivable account on March 11, 1943 in the amount 
of 4,042,400. These two. accounts, in effect, simply. re- 
flected in the books of the bank the intention of the ex- 

ecutive orders that outlined the emergency notes 
113. redemption. plan operation, one of which was that 

the government will redeem:or reimburse, I mean, 
the Philippine National Bank for whatever it will be able 
to redeem or whatever emergency notes it will be able 
to redeem. 
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114 THE WITNESS: So as of October 11, 1943, 
after we had set up this emergency notes fund 
redemption account, in spite of the fact that we had also 
charged the account receivable account, there was en- 
tirely no change in the financial situation of the bank, 
because these two accounts, the accounts receivable ac- 
count due from the executive commission on the other 
side merely offset the emergency notes redemption fund 
account appearing on the credit side of the books. 

Now this credit of 5,642,400 has been marked here with 
the letter “E” for cross reference. The next entry in 
this account is a debit entry on the left side, marked 
here as “@” for cross reference, dated August 3, 1945, in 
the amount of pesos 4,142,412 and 47 centavos. The off- 
setting credit to this entry can be found in Schedule 7 
under the account “Suspense Account” marked also with 
the letter “G” for cross reference on the same date, Au- 
gust 3, 1945, and according to the supporting credit 

ticket, photostatie copies of which are attached 
115 to this schedule, this, again, or this credit to the 

suspense account again represents a writeoff of 
the accounts appearing in the books after the liberation 
to the suspense account preparatory to the final determi- 
nation of what would be the net loss or whatever is the 
result of the rehabilitation of the bank under the provi- 
sions of the Rehabilitation Act called Commonwealth Act 
672. 

For a further detailed reference as to this credit, we 
have attached to this schedule photostatic copies of origi- 
nal tickets marked here with the letter “I”, and this ticket 
dated August 3, 1945 represents a credit to suspense 
account in the total amount of pesos 168,576,877.77. This 
amount represented the different credits and liability 
balances that were to be written off the books also under 
Act 672, and as per schedule of accounts attached to 
this ticket, you will note, or we'll note, that under item 
No. 15 is the account “Emergency Notes Redemption 


Fund,” with the balance of 4,142,412 and 47 centavos. 
This is the amount or balance of the emergency notes 
redemption fund account that we wrote off under the 
aforementioned Government Act 672. 

Now all these schedules, Sheets 1, 2 and 3, make ref- 
erence to original records from where the figures are 
extracted, and the photostatic copies of these original 
records are attached hereto, and the originals thereof, 

that is, the originals of these photostatic copies, 
116 ~=are in this courtroom now. 

There are also certain footnotes in these three 
sheets which will serve to amplify further for the in- 
formation of the reader the nature of the entries which, 
from my own personal knowledge and from what the 
records show, should be. 

I believe there is nothing more to describe in these 
exhibits. 

& * * & 

Q Mr. Villatuya, on Plaintiff's No. 2 marked for 
identification, turning specifically to 2-A, would you point 
out on Exhibit 2-A the inventory of the Philippine Treas- 
ury certificates appearing on this statement? 

THE COURT: As of what date? 

MR. McCARTHY: The statement runs from March 
Ist. 

THE COURT: I know. What date? 

MR. McCARTHY: Starting with March Ist. 

THE WITNESS: On this exhibit, that is, photostatic 
copy of the original daily statement for March 1 to 
March 6, 1943, it is shown that on March 1, 1943, that is, 
Monday, in Line 50, Philippine Treasury certificate ac- 
count, it had a balance of pesos 2,903,720 and 50 centavos. 
On the next day, March 2, 1943, the balance was practi- 
cally the same, amounting to 2,903,789 and 50 centavos. 

On the next day, March 3, 1943, the balance was 
117 ~— pesos 2,906,377.50. 
Now on March 4th, Thursday, the balance had 
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come down to 1,679,409.50, or a reduction of 1,226,968. 
On March 5th, the balance went down further to 451,- 
697.50, or a reduction on March 5th in Philippine Treas- 
ury certificates of pesos 1,227,712 zero centavos. 

BY MB. McCARTHY: 

Q Mr. Villatuya, will you point out, too, on Plain- 
tiff’s Exhibit No. 2-A the inventory of Philippme Bank 
notes as of March 1, 1943 and for the subsequent days 
appearing on that statement? 

MB. SEARLS: I: would suggest, Your Honor, that 
these lines are numbered, if he would state the number 
of the lines. 

THE COURT: He gave the number 50 for his first 


answer. 

MR. SEARLS: Yes, I located that. 

THE WITNESS: Now, on Line 58, unsorted cur- 
rency, PNB notes, on March 1, 1943, the balance was 
pesos 1,316,600. On March 2, 1943 the balance was the 
same, 1,316,600 pesos; on March 3, the same balance of 


1,316,600. Then on March 4, it increased slightly to 1,- 

472,600, but on March 5, the balance went down to 131,- 
100, or a net reduction of 1,341,500 pesos. 

118 BY MB. McCARTHY: 

Q Mr. Villatuya, in reference to the same ex- 
hibit, does this exhibit reflect where those reductions went 
to? A Yes, sir. 

Q Would you explain that to the Court, please? A 
This exhibit shows by relating the corresponding ac- 
counts that on March 3, Account No. 41—no, no, not 
Account No. 41—Account No. 78, “Due from Nampo 
Kaihatu Kinko, Special Account”—on March 3, this ac- 
count had a balance of $40,611.25. On March 4, the bal- 
ance increased to 2,280,611.25, or a net increase of ap- 
proximately 1,400,000 pesos. Then on March 5, the bal- 
ance increased further to 6,423,583.75, or an increase of 
approximately 4,100,000 pesos. 

Now, relating these changes in our deposit account 
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with Nampo, on March 4, it increased. by. 1,400,000, more 
or less. We will see that our. Philippine Treasury certi- 
ficates account, Account No. 50, on the same date, March 
4, went down from 2,906,377.50, on March 3, 1943, to 
1,679,409.50, or a decrease of approximately 1,200,000 
pesos. That relates or shows where the decrease in Philip- 
pine Treasury certificates on March 4 went to. 
Now on March 5, as I have related already, the Treas- 
ury certificates decreased further by 1,200,000, more or 
less, and PNB. notes went down on March 5, 1943 
119 by approximately 1,300,000, or a total of 2,500,000, 
total decrease in these two accounts, and that is 
related in the increase in our balance deposit with Nampo 
by approximately 4,000,000 pesos. 
Q. Mr. Villatuya, will you relate Plaintiff’s. Exhibit 
2-B to your previous statement? 


THE WITNESS: Exhibit 2-B is a photostatic copy 


of the original ledger of our deposit account with Nampo 
from the period January 5, 1943 to April 7, 1943. 

On March 3, the balance that is indicated there in the 
last or balance column account was 840,611 and 25 cen- 
tavos. The next line, that is, for March 5, the balance 
increased to 2,280,611.25 centavos, and this increase was 
due to the fact that there was a debit of 1,440,000, and 
this debit represents deposits we made with the Nampo 
which was explained earlier as containing principally 
Philippine Treasury certificates. That is on March 4. 

On March 5, 1943, the next line, there appears in the 
debit column an entry for 4,142,972.50, and that is ex- 
actly the same entry that I have described in Schedule 3 
as being a deposit to our account with Nampo. On the 
next date, March 9, under the credit column is an entry 
of pesos 4,042,400, and this is related to the same item 

appearing in Schedule 3, Sheet No. 1, marked “C” 
420 for cross reference. That is the same withdrawal 
that we made from Nampo that was sent on the 
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same day half and half to our Bacolod and Doilo branches. 
That is the pertinent information shown by this exhibit 
2-B. 
* ° s e 

121 Q Mr. Villatuya, would you relate Plaintiff 

Philippine National Bank’s Exhibit 2-C to Plain- 
tiff National Bank’s Exhibit 2? A Exhibit 2-C is a 
photostatic copy of the original general ledger controlling 
account, now also in the courtroom, of our “due from 
branches” account, embracing the period from February 
20, 1943 to April 8, 1943. 

On March 9, 1943, under the debit column of the “due 
from branches” account is a debit for pesos 4,079,181 and 
77 centavos, which is related to an entry debiting “due 
from branches” account in Schedule 4, marked with the 
letter “C” for cross reference. Then on March 11, 1943 
there was an entry in this record under the credit column 
of 4,065,627.25, and this is related to the credit entry 
marked with the letter “D” in Schedule 4, Sheet No. 2. 

This is all the information relating to these accounts 
appearing in this Exhibit 2-C. 

Q Mr. Villatuya, will you kindly relate from Plaintiff’s 
Exhibit 2-C the relationship of that exhibit to Plaintiff's 
Exhibits “I” and “J”, 2-I and 2-J, or, rather, “I” and 
“K”, I am sorry. A Exhibit 2-I is a photostatic copy 

of the original sheet of our subsidiary account with 
122 the Bacolod branch embracing the period from 

January 13, 1943 to May 6, 1943. On the line op- 
posite March 9, 1943 and under the debit column is an 
entry of 2,021,200 described in this record as cash re- 
mittance through Nampo Kaihatu Kinko; this particular 
debit in the subsidiary ledger of the Bacolod branch is 
related to entry marked “C-1” Schedule 4-A, Sheet No. 2. 
Then on March 11, 1943 there is a credit for the same 
amount with the necessary explanation appearing therein, 
and this credit is related to entry “D-1” appearing in 
Schedule 4-A, Sheet No. 2. 
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This is the only information, as a matter of fact, 
shown by this photostatic copy that is pertinent to the 
schedules shown in Sheet No. 2. 

Then with regard to Exhibit 2-K, which is a photo- 
static copy of the original subsidiary ledger of our ac- 
count with the Dloilo branch for the period January 26, 
1943 to May 16, 1943. We see in the line opposite March 
9, 1943, under the debit column, an entry of pesos 2,- 
021,200, described here as cash remittance to you through 
Nampo Kaihatu Kinko, and this entry is related to item 
“C-1” and related to item “C” in Schedule 4-B and 4, 
respectively, Sheet No. 2. 

The next entry which is made on March 11, 1943, for 
the same amount under the credit column is the same 

amount of 2,021,200, which is related to the credit 
123 entry marked “D-1” and in relation also to entry 

. marked “D” in our Schedule 4-B and 4, respec- 
tively, of Sheet No. 2. 

I believe this is the only information appearing in 
Schedule 2-K which is pertinent to the previous sum- 
maries I have stated. 

Q Mr. Villatuya, will you relate Plaintiff’s Exhibit 
2-E to Plaintiff’s Exhibit 2? ‘Al Exhibit 2-E is a photo- 
static copy of the original subsidiary ledger sheet for 
accounts receivable for the period January 7 to April 15, 
1943. 

On the line dated March 11, under the debit column, 
there is an entry for pesos 4,042,400, and this entry is 
related to the entry under accounts receivable Sheet No. 
3, Schedule No. 5, and marked letter “D” for cross ref- 
erence. 

That is the only information shown by this exhibit 
relating to the summary. ; 

Q ‘Would you relate, Mr. Witness, Plaintiff’s Exhibit 
2-F to Plaintiff’s Exhibit 2? 'A This is also a photo- 
static copy of the accounts receivable general ledger sheet 
embracing the period from January to August 23, 1945. 
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On the line dated August 3, 1949, under the credit col- 
umn is an entry for 5,162,903 and 51 centavos, and this 
icnlar entry is related to the entry appearing under 

the summary of accounts receivable Schedule 9, 

124 Sheet No. 3, which is marked “F” for cross refer- 


ence. 

This is all the information pertaining to the summary- 

Q Would you relate, Mr. Villatuya, Plaintiff's Ex- 
hibit 2-D to Plaintiff’s Exhibit 2? 

s Sd e eo 

At Exhibit 2-D, is a photostatic copy of the original 
“due from branches” general ledger account for the pe- 
riod from October 9 to November 29, 1943. 

This schedule shows opposite date of October 11, 1943, 
under the debit column, an entry for 5,676,921.43. This 
debit entry is related to the debit entry on Schedule 4, 
Sheet No. 2, marked with the letter “EB” for the same 
amount. 

Q Mr. Villatuya, will you relate Plaintiff's Exhibit 
2D and Plaintiff’s Exhibits 2J and 2-L? ‘A Exhibit 
2-J is a photostatic copy of the original subsidiary led- 
ger of our “due from Bacolod branch” for the period 
October 6 to October 11, 1943. Opposite date October 11 
is an entry in the debit column of 2,021,200 and this 
debit entry is related to the entry marked with the letter 

“B-1” Schedule 4-A, due from Bacolod branch ac- 
125 count under the same date. 

Exhibit 2-L is a photostatic copy of the original 
subsidiary ledger sheet of our “due from Bacolod branch” 
account for the period October 9 to October 19, 1943. 
Under date of October 11, in the debit column, is an entry 
of 2,021,200, which is related to item “E-1” Schedule 4-B, 
Sheet No. 2. That is all. 

Q Mr. Villatuya, would you relate Plaintiff’s Exhibit 
2M and 2-N to Plaintiff's Exhibit 2-D? 

THE COURT: What is the materiality of these ex- 
hibits? 
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MR. McCARTHY: Your Honor, in the past adminis- 
trative hearing there was quite a lot of confusion as to 
what these entries meant, and I am trying to trace down 
through these exhibits from the controlling accounts in 
the general ledger down to the subsidiary accounts, be- 
cause in the controlling account it may be a larger 
amount than pertains to the branches in question, Baco- 
lod and Iloilo. I am trying to show the breakdown from 
the controlling accounts down to the subsidiary accounts. 

THE COURT: Isn’t your claim predicated upon the 
balances of two branch accounts? 

MR. McCARTHY: ‘That is right, sir. 

THE COURT: Then why do these two other 
126 branch accounts have anything to do with the proof 
in this case? 


Sd * * 1 


Q ‘Would you relate, Mr. Witness, Plaintiff’s Exhibit 
2-G to Plaintiff’s Exhibit 2? 


THE WITNESS: Exhibit 2-G is a photostatic copy 

of our general ledger—of the original of the general 

ledger sheet for the emergency notes redemption 

127 fund account (CAO). On October 11, 1943, this 

account was opened with an opening credit entry 

of 5,642,400, and this is related to the same entry marked 

with the letter “E” in Schedule 6, Sheet No. 3, the de- 
tails of which are being explained. 


* * * * 


Q Mr. Villatuya, would you relate Plaintiff’s Exhibit 
2-H to Plaintiff’s Exhibit 2? A Exhibit 2-H is a photo- 
static copy of the original ledger sheet of emergency 
notes redemption fund account (CAO) for the period 
January 30 to August 3, 1945. On the line opposite 
August 3, 1945, under the debit column, is an entry for 
pesos 4,142,412.47, and this is related to the entry in the 
summary marked with the letter “G”, Schedule 6, Sheet 
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No. 3 for the same amount, and which I have already 
explained before by other supporting exhibits. 

Q M. Villatuya, will you explain the relationship be- 
tween Plaintiff’s Exhibit O and Plaintiff’s Exhibits 2, 
2-0 and 2? A Exhibit 2-0 is a photostatic copy of the 
subsidiary ledger sheet of suspense account pertaining 
to accounts receivable for the period between August 3 
and October 2, 1945. 

Now, in the opening entry at the beginning of this page 
are enumerated various items composing the initial debit 

of 5,162,903 and 51 centavos, which is the same 
which is the source of the 


count 
accounts receivable, and there are 0 


have written off. 


° e e . 


129 BY MR. McCARTHY: 

Q Mr. Villatuya, would you relate plaintiff’s ex- 
hibit 2-P to plaintiffs Exhibit 2? A Exhibit 2-P is a 
photostatie copy of the suspense subsidiary ledger per- 
taining to the redemption fund. This exhibit shows that 
on August 3, 1945 we credited the suspense subsidiary 
account for 4,142,412 and 40 centavos representing the 
balance of the account in the books that are being ad- 
justed. 

This credit is related to the entry in Schedule 6, Sheet 
No. 3 to the debit of the emergency notes, redemption 
fand account, letter G for cross-reference, and to the 
credit of the suspense account, Schedule 7 shown, under 
8, under suspense account. This, again, I would like to 

in. is the account used to accumulate the losses of 
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the bank, of the balance under this account when it 
130 was opened after the liberation and the losses it 

suffered during the war was being determined 
under the Rehabilitation Act. 

Q Mr. Villatuya, would you relate plaintiff’s exhibit 
2-Q to plaintiff’s exhibit 2? 

THE COURT: I think the witness has explained this 
exhibit 2-Q in connection with an explanation of another 
account, Mr. McCarthy. 

MR. McCARTHY: Yes, your honor. At this time, 
your Honor, I would like to offer into evidence plaintiff’s 
Exhibit 2 and all the subsidiary exhibits to Plaintifi’s 
exhibit 2 from A to R. 


132 MB. McCARTHY: Your Honor, I think we 

have laid a proper foundation for the introduction 
of this exhibit. We have qualified the witness, by show- 
ing he was chief accountant in charge of the books in 


1943. He was chief statistician and was familiar with 
these books. He has testified as to the Philippine Na- 
tional Bank its premises being destroyed, and these are 
the only available records here, your Honor. He has 
further attached photostatie copies and has testified the 
exact entries taken from these books. 

I submit, your Honor, that this is an exhibit that is 
properly admitted into evidence. However, if counsel 
for the Bank of the Philippine Islands and Mr. Searls 
wish to have some time to study and to prepare for their 
cross-examination, I have no objection. 

THE COURT: I will admit the exhibit 2 with the 
sub-exhibits 2-A through 2-R with the proviso that since 
counsel hag not had an opportunity to check the original 
records, I will maintain a motion to strike the exhibit if 
you have any reason for making such a motion, after you 
have had an opportunity to examine the originals. 

MR. FRIEDMAN: Thank you, your Honor. 
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133 BY MR. McCARTHY: 

Q Mr. Villatuya, I show you plaintiffs exhibit 
3 marked for identification and ask you what this is. 
A ‘This is a summary of the entries found in the origi- 
nal records available in Bacolod branch, pertaining to 
1943 and 1945 which are pertinent to the Emergency 
Redemption Fund Operations. 

Exhibit 3—Sheet No. 4 is a summary of the extracts 
of entries on cash on hand, operating fund account, a 
special operating fund account, general operating funds 
account, marked as to Schedule 9, and the due to Manila 
account marked as Schedale 10. 

Now referring to Schedule 8, which represents the cash 
on hand special operating accounts, we see that on April 
1, 1943, marked “H” for cross-reference, a debit entry of 
2-million pesos—21 thousand, and 200, which had been 
obtained from the Head Office of the Bank. This. debit 
is offset by credit to due to Manila office account under 

date of April 1, 1943, also marked for the purpose 
134 of cross-reference “H”, due to Manila by the Baco- 
lod Branch of the Philippine National Bank. 

The next entry in chronological order is the debit to 
due to Manila office account, Schedule 10, dated April 6, 
1943, which entrty we got from the general ledger and 
the subsidiary ledger, due to Manila office of the Bacolod 
Branch. That is explained further in footnote letter K. 
The next entry in chronological sequence is a credit to 
the cash on hand special operating account, schedule 8, 
marked for cross reference with the letter “i” in the 
amount of 200,000 pesos. And the debit to this credit is 
@ debit to cash in hand operating account dated April 30, 
1948, in the amount of 217,800. 

I might explain that the difference between the two 
amounts represents transfers to cash on hand operating 
fund from the other sources. 

This entry also shows that there was a transfer made 
on April 30, 1943, from the cash received from the 
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Manila office, originally amounting to 2,021,200, for oper- 
ating funds of the Bank. 

On March 2, 1945, Schedule 8— 

MR. SEARLS: Schedule 8? 

THE COURT: Schedule A. : 

THE WITNESS: Schedule 8. There appears a credit 
for 917,749 pesos, marked with the letter “J”. This is 
offset by a debit to the account due from the Bank of 

Taiwan, Special Account. 
135 This was marked Schedule 12, Sheet Number 5, 
and that I will explain later on. 

Another credit entry was to cash on hand operating 
fond, on March 2, 1945, in the amount of 172,000 pesos, 
292 and 7 centavos, marked here, also with the letter 
J. The offsetting debit to that is part of the debit to the 
Bank of Taiwan special account in the schedule No. 12, 
sheet No. 5. These credits total 1,000,041. 

In schedule 10 due to Manila office account, another 
entry dated November 2, 1943 in the credit or right side 
marked with Letter L for cross reference was the trans- 
fer to payable. This entry was taken from our general 
ledger due to Manila office account; payable Central 
Admin. Organization. 

The offsetting debit to this credit is a debit entry to 
schedule L, sheet No. 5, marked 11. I will explain the 
manner on which I arrived at that schedule later. 

However, from the footnote on this particular entry 
marked L this credit to Manila Office account, “due 
Manila,” represents the closing of the account which was 
opened on the books of Bacolod Branch on April 6, 1943. 
That is as per schedule 11. 

Now, proceeding to No. 5, which contains schedules 11 
and 12. This contains the entries from the books, the 
original books of the Bacolod Branch or the accounts 
payable to the Central Admin. organization and the spe- 

cial account with the bank of Taiwan. 
136 Schedule 11 shows that on April 6, 1943 we 
opened an accounts payable account described as 
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Administrative Organization with a credit of 2,021 
pesos marked with the Letter K. : 

This was the offsetting credit to a previous debit, to 
the Manila office. . 

However, on November 2, 1943, this payable account in 
the books of Bacolod was closed by a debit to the ac- 
count. It was a debit entry marked L for cross-reference 
for the same amount of 2,021,200. 

If I may explain to this Honorable Court, the effect of 
this wiping out of the payable account which was set up 
in the books of Bacolod Branch when they received in- 
structions from Manila to get rid of it from the books, the 
liability of the Bacolod Branch, the Manila Office was to 
wipe out this— 

e ° hd s 
137 Q Do you have any personal knowledge of in- 
structions from the head office to Bacolod with ref- 
erence to this entry? A ‘Yes, sir. 


THE WITNESS: As I was saying, the result of the 
entry on November 2, 1943, was to close out that account 
set up in the books, through orders, because of the termi- 
nation of the redemption operation. That is, close out 
the payable account. On the other hand, this entry is 
related to a previous entry made in Manila office which 
is termed the emergency notes redemption fund account 
which I have already mentioned in this discussion. 

The schedule marked Schedule 12 is an account labeled 
Bank of Taiwan Special Account which, if I may be per- 
mitted, is a different account from our regular account 
in Bacolod with the Bank of Taiwan. This account was 
opened with the debit entry on March 2, 1945 in the 
amount of 1,090,041 pesos. ‘This is the exact amount 
that has been confiscated by the Japanese army through 
the Bank of Taiwan. 

Then on August 27, 1945, that is after the branch re- 
opened under the American occupation forces after the 
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liberation. Since this amount could no longer be col- 
lected from anybody, since the Bank of Taiwan was 
138 mo longer operating, this had to be closed. The 
‘Manila office—and where it was included among 
the liabilities written off or under the Rehabilitation Act, 
otherwise known as Commonwealth Act 672. 

This is all the information that could be gathered from 
sheets 4 ard No. 5. And this information was taken 
from the entries and figures I have taken from the perti- 
nent original ledger accounts and subsidiaries, photo- 
static copies of which are attached to this schedule. 

And these originals are now in here. 

BY MR. McCARTHY: 

Q Mr. Villatuya, are these original records you refer 
to, are these the only records available in the Philippine 
National Bank of these entries? A ‘These are the only 
records that are presently available which will show the 
entries or transactions described in this schedule 3. 

Q When did you last visit Bacolod, Mr. Villatuya? 
A I went to Bacolod Branch about a month ago from 
the States. 

Q Did you bring any books from Bacolod to this 

courtroom? <A Yes, sir. 
139 Q What books are they? A I brought the gen- 
eral ledger of Bacolod Branch for the years 1943 
and 1944 and the daily statement of said bank for the 
same year, up to December 1944. 

Q And these entries are true and accurate representa- 
tions of what you found in these books? A Yes, sir. 

Q Mr. Villatuya, would you relate for me the rela- 
tionship between plaintiff’s exhibit 3 and plaintiff’s ex- 
hibit 3-A? A Exhibit 3-A is a photostatic copy of the 
Cash on Hand Special Operating Account entitled “Cash 
on Hand, Cashier E.N.R.F.” for the period from March 
12 to May 19, 1943. 

In that particular ledger it may be noted, the opening 
entry to this account is the amount of 2,021,200. This is 
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related to the debit entry marked with the letter “H” in 
schedule “8”. 

Q Mr. Villatuya, will you relate or show, tell the rela- 
tionship between plaintiff’s exhibit 3 and Plaintiff’s Ex- 
hibit 3-B. A Exhibit 3-B is a photostat of the original 
general ledger account of cash on hand—cashier E.N.RF. 
This is the general ledger account, the special operating 
funds embracing the period from February to March 21, 
1945. 

THE COURT: Is that May. or March? 
THE WITINESS: March, sir. 
140 March 21, 1945. 
And on March 2, in this exhibit 3-B, opposite 
March 2, 1945, under the “balance column” on this date 
the balance had fallen down to 489,086.68 from a previous 
balance of 1,406,835.68, or a difference of 917,749 pesos. 

Now this decrease in the cash balance, shown in this 
exhibit, is related to the credit marked Letter J in Sched- 
ule 8 on which, as I have stated before is part of the 
amount confiscated by the Bank of Taiwan. 


141 Q Mr. Villatuya, returning to exhibit 3, sheet 4, 
you have an entry there of cash on hand, dated 
3-2-45, that is schedule 8, which shows a credit of 917, 
749,000 pesos. 
Now, will you relate that credit to plaintiff’s exhibit 
3-B and to any other account to which it pertains? 
142 A It is true I was explaining the ledger of the 
amount of 917,749. This amount, the amount of 
172,292, together with that under Schedule 9, is the same 
amount that was charged to the Bank of Taiwan special 
account, schedule 12, marked in the debit side with Let- 
ter J. 

Q In other words, Mr. Villatuya, this entry on the 
eredit side of “Cash on Hand” of 917,749 as of 3-2-45, 
and this entry on Cash on Hand operating of 172,292, 
as of March 2, 1945, totaling those two entries together, 
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the offset is on schedule 12 as a debit, listed under due 
from Bank of Taiwan special account? A Yes. 


Q Mr. Villatuya, will you explain the relationship be- 
tween plaintiff’s exhibit 3 and 3-C. A Exhibit 3-C is a 
photostat of the original general ledger sheet of Bacolod 
Bank for the Cash on Hand operating account, for a 
period from April 30 to June 18, 1943. This exhibit 
shows that on April 30, there was debited to the account 
the amount of 217,800 pesos, which opened this account 
for the same amount. 

Now, this particular entry refers, or it is related to the 
same entry shown on the debit or schedule 9, marked 
with an “TI”. 

143 Q Mr. Villatuya, would you explain the relation- 
ship between plaintiff's exhibit 3 and 3-D. A 
Exhibit 3-D is a photostat of the original general ledger 
sheet of Bacolod Branch for the Cash on Hand operat- 
ing account from the period Feb. 21 to March 21, 1945. 

Under the “balance column” on date of March 2, 1945, 
this account had a balance of 5,068,690 which shows that 
there was a decrease from a previous balance of 5,377,090 
in the amount of 290,400 pesos. 

The transaction as reflected by this decrease is related 

to the eredit appearing in schedule 9, sheet 4, 
144 marked letter J which is a transfer of 172,292 to 
the special account of the Bank of Taiwan. 

There is a slight difference—no, no. The other amount 
between 290,400 and the credit, operating cash must have 
been from other— 

Q Will you relate plaintiffs exhibit 3 to plaintiff’s 
exhibit 3-E? A Exhibit 3-E is a photostat of the gen- 
eral ledger controlling account of the due to Manila 
office of Bacolod Branch from April 1 to June 5, 1943. 

Under the credit column of April 1, 1943, is a credit 
for 2,021,200. And this is related to the entry in the sum- 
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mary found on schedule 10, marked as Letter H, under 
the “due to Manila office” account. 

There is another entry here under the debit column 
on date April 6, 1943, for 2,021,200 and that is this same 
entry that appears as a debit to schedule 10 on the Manila 
account, on April 6, 1943, and marked with the letter K 
for cross-reference. 

Q Will you relate please plaintiff’s Exhibit 3 to Plain- 
tiff’s exhibit 3-F? A Exhibit 3-F is a photostat of the 
original general ledger controlling account Due to the 
Manila office in our Bacolod branch. From the period 
October 29 to December 18, 1943. The exhibit shows that 

on November 2, 1943, there was a substantial credit 
145 to the Manila Office account in the amount of 
2,071,620. 

This is related to the entry we made in the schedule 
10, sheet 4, to the credit of “Due to Manila Office Ac- 
count” marked here as Letter L for reference. 

And the difference between the total credit and this 
amount of 2,021,200 represents the value of the other 
transactions that passed through this controlling account. 

Q Mr. Villatuya, would you relate the relationship 
between plaintiffs exhibit 3 and 3-G? A Exhibit 3-G 
is a photostat of the original general ledger account en- 
titled “Central Administrative Organization.” This is in- 
cidentally the payable account that was opened under 
schedule 11 on April 6 1943 marked letter “K” for 
identification. 

On November 2, 1943, there was a debit of the same 
amount that closed the account. This is related to the 
debit—I mean, appearing in Schedule 11, marked Letter 
“L” for cross-reference, and which, as I have explained, 
was a transfer of the payable account to Manila Office 
account where this was carried on the Redemption Fund 
Account. 

That is all, sir. 
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Q Will you explain the relationship between 

146 plaintiffs Exhibit 3 and Plaintiff’s Exhibit 3-H? 

A Exhibit 3-H is the photostat of the original 

general ledger account entitled “Bank of Taiwan, Ltd. 
(Special Deposit.)” 

This account shows a debit of 1,090,041, on March 2, 
1945 and which is shown under “Remarks” this particular 
debit is related to the debit marked Letter “J” in the 
schedule 12. 

On August 27, 1945, the account is credited with the 
same amount of 1,090,041, thereby closing this account. 
And this particular credit is the same credit appearing 
in schedule 12 under the same date of August 27, 1945. 

This, as I explained before, represented the closing-out 
of the debit balance to Manila office in order to be con- 
solidated in the suspense account under Commonwealth 
Act 672. 

Q Will you relate the relationship between plaintiff’s 
exhibit 3 and 3-I. A Exhibit 3-I is a photostat of the 
original subsidiary ledger records of the Due Manila of 
the Branch. It is tied up to the total debits or total 
credits in a particular day with the controlling account 
of “Due to Manila Office” which is labeled here is Ex- 

hibit 3-E. 
147 This Exhibit 3-I shows that on April 1, 1943, 
there was a credit of 2,021,200, which is properly 
explained here in this record and this credit is related to 
the credit on the controlling account “Due to Manila 
Office.” Exhibit 3-E. 

There is another entry in the debit column of Exhibit 
3-I under date of April 6, 1943. This debit is related to 
the debit shown in the extracts of the “Due to Manila 
Office Account,” marked Letter K in schedule 10. 

Q Mr. Villatuya, will you explain the relationship be- 
tween Plaintiff’s Exhibit 3 and 3-J? A Exhibit 3-J is a 
photostat of the subsidiary ledger of “Due to Manila Of- 
fice Account” of Bacolod Branch, from November 2 to 
November 4, 1943. 
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Tt shows that there was a credit entry under the 
“Credit Column” on November 2, 1943. This is properly: 
explained in this record. This is the same figure appear- 
ing in the credit side of the schedule 10, sheet 4, marked 
letter “L” for cross-reference. 

Q Will you show the relationship between Plaintiff’s 
Exhibit 3 and Plaintiff's Exhibit 3-K? A Exhibit 3-K 
is a photostat of the original subsidiary ledger sheet of 
the “Due to Manila Office Account” in Bacolod Branch 

from the period January—Jan. 2 to August 27, 1945. 
148 Now this exhibit shows under the “Debit Column” 

that on Angust 27, 1945, amoung the assets that 
were charged to “Due to Manila Office,” was the partic- 
ular item of 1,090,001, the composition of which has been 
detailed, also, in this record. There are treasury notes 
in the amount of 788,601, and PNB notes in the amount 
of 301,440. And this debit is related to the same amount, 
the same amount shown as a credit through schedule 12, 
Bank of Taiwan Special Account, which was to close that 
amount to Manila office for consideration under the sus- 
pense account. 

MR. McCARTHY: I would like to offer this as Plain- 
tiff’s Exhibit 3-L marked for identification. 


THE COURT: Very well. 
(Plaintiffs Exhibit 3-L was marked for identifica- 
tion.) 
149 BY MR. McCARTHY: 

Q Mr. Villatuya, I show you exhibit 3-L and 
ask you what it is. ‘A This is a letter—a duplicate of 
a letter Mr. Buenaventura, Acting Manager of Bacolod 
Branch, dated April 13, 1943, to the President of the 
Philippine National Bank. 

This letter was among those sent to people following 
the war. 

Q Do you recognize the initials at the bottom of the 
page? A Yes, sir. 
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Q Whose is that? A That is the Initial of Mr. 
Buenaventura. 

Q Is this a record in the regular course of business 
of the bank? A Yes, sir. 

Q Did you find this record at Bacolod when you went 
there? iA Yes, sir. 

Q And you brought this record to this courtroom? 
A Yes, sir. 

MR. McCARTHY: I would like now to offer in evi- 

dence, your Honor, plaintiff’s exhibit 3 with the 
150 attachements from A to L, including this exhibit the 
plaintiff has before him. 

THE COURT: I will assume that counsel have made 
the same objection to this exhibit which has been made 
to exhibit 2. 

MR. FRIEDMAN: Same objection. 

THE COURT: Is there any additional objection to 
be made to the exhibit which is identified by the clerk 
as P.N.B. Exhibit 5, and to which counsel has referred 
as 3-L, a copy of the letter? 

MR. SEARLS: I do not object to that part of Ex- 
hibit 3. 

THE COURT: I will admit exhibit 3— in evidence 
subject to the same qualifications that I have placed 
upon Exhibit 2. 

(Plaintiff’s Exhibit 3, 3-A to 3-L, inclusive are received 
in evidence subject to motion to strike.) 

BY MR. McCARTHY: 

Q I will now show you this plaintiff’s Exhibit 4 
marked for identification and ask you what this is. A 
Exhibit 4 shows the summary of transactions of our Iloilo 
Branch from the period March 29, 1943 up to November 

29, 1943 which are pertinent to the Redemption 
151 Fund operations, supported by photostatic copies 

of original tickets which are found among the 
salvage— 
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THE COURT: Among the salvage records of the 


bank. 

THE WITNESS. And related in the transcript of 
accounts. 

Sheet No. 6 contains summary or summaries of extracts 
of entries for the following accounts: 

Cash on hand operating marked “Schedule 13.” 

Cash on hand, marked as “Schedule 14”. 

Accounts Payable—Central Administrative Organiza- 

ition, market Schedule 15. 

“Due to Manila Office” Account marked Schedule 16. 

Now, going back to Schedule 13, this schedule shows 
that on March 29, 1943, there was a debit to the “Cash 
on Hand Operating Account” of 2,021,200 pesos, repre- 
senting cash remittance from Manila Office. And this in- 
formation is obtained from the original ticket, photostatic 
copies of which are attached hereto marked 4C. In it is 
contained a detailed description of the transaction. 

Schedule 13 also shows that on November 29, 1943, the 
amount of 1,941,721 and 28 centavos was transferred to 
the “Cash on hand” ENRBF special operating account un- 
der the title “Cash on hand” and this entry is supported 

or taken from the originals of the tickets and 
152 marked exhibits 4-D and 4E. 
The same schedule shows that on December 6, 
1943 after the amount of 1,941,751 centavos, taken out on 
November 29, 1943, 1,000,000 pesos thereof were trans- 
ferred to “Operating Funds.” This transfer or debit is 
supported by an original ticket that I salvaged from 
Tloilo Branch dated December 6, 1943, the photostatic 
copy of which is marked here in Exhibit 4H and which 
shows a description of the transaction. 

Going to Schedule 14 which is the account for “Cash 
on hand—ENRF” it shows that on November 29, 1943, 
we debited this account—and this was merely the off- 
setting debit—to the credit of “Cash on hand operating” 
marked with the Letter “N” in both schedules 13 and 14. 

Then again on December 6, 1943, this “Cash on Hand— 
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ENRF” was credited for 1,000,000 pesos, marked here in 
as letter O. And the offsetting debit to that credit was 
the debit to operating funds on December 6, 1943, also 
marked with the letter “O” for one million. And these 
entries are supported by the original tickets, from Tlioilo 
Branch, photostatic copies of which are marked in Ex- 
hibits 4-H. 

Going to schedule 15, this schedule shows the accounts 
payable in Central Administrative Organization set up in 
the books, as an offsetting credit to the cash remittance 

received from Manila office on the same date which 
153 was shown as a debit, Letter “M”, this credit 

merely reflects, in the account of Iloilo, ‘the Iloilo 
Branch with the main office, the cash remittance to be 
used for this operation. 

However, on November 29, 1943,'a debit entry: to sched- 
ule 15, the payable to Manila Office was closed out by a 
debit to accounts payable Central Administrative Organ- 
ization and the credit is to “Due to Manila Office Ac- 
count” and marked in both schedules 15 and 16 with the 
letter P for cross-reference. 

Now, I might add for the information of the Court 
that this entry is similar to the entries made in Bacolod 
Branch to close out the Bacolod Branch payable to 
Manila: Office and which had been consolidated under a 
new account, Emergency Redemption Fund. 

BY MR. McCARTHY: 

Q Will you relate Plaintiff’s Exhibit 4 and Plaintiff's 
Exhibit 4A? A Exhibit 4A is a photostat of the tran- 
seript of the pertinent pages of the Daily Statement— 
original Daily Statement of Iloilo Branch for the period 
March 29 to April 1, 1943, to the account of Dvilo Branch. 
This transcript merely serves to support the oroginal 
ticket. 

154 Q Mr. Villatuya, I direct your attention to 
Plaintiff’s Exhibit 4-A and I ask you is this the only 
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available record that the Philippine National Bank has in 
Iloilo for their daily statement covering March 29, March 
20, March 30 and March 31, April 1, 19431 A Yes, sir. 

Q I direct your attention to the bottom part of the 
exhibit where it says: “Note: Shaded portion illegible due 
to destruction by termites.” And then in parentheses 
“(Macrotermis gilvos.)” 

Now, I direct your attention to above that, the shaded 
portion and ask you, are those notes blotted out on the 
original entry? A They are not exactly blotted out but 

there was a hole in that portion. Because that por- 
155 tion was evidently eaten by termites. 
Q Is that original here in this courtroom? A 
The original. 

Q Of this? A This transcript merely supports the 
original tickets for March 29, 1943, showing the receipt 
by the Doilo Branch from the Manila Office, because this 
statement will show balances in certificates which ap- 
proximate the amount of cash that was received from 
Manila supported by the original ticket. 

THE COURT: Where do these entries appear on the 
sheet? 

THE WITNESS: Unfortunately there was no num- 
bering in the daily statement of the branch as at Manila. 

THE COURT: Under what subheading do they ap- 
pear? 

THE WITNESS: The excerpt, sir, your Honor, 1,814,- 
955, opposite the Philippine Treasury certificates, first 
column sir. 

THE COURT: Well, go ahead. 
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BY MR. McCARTHY: 

Q Mr. Villatuya, you testified that the Philipine 

Treasury certificates in the amount of 1,814,955 listed 

under or in the daily statement as of Monday, 
156 March 29, 1943, can you point out to the Court 

where the difference between this amount and the 
amount previously testified as received by the branch of 
2,021,200 pesos lies? ‘A The difference between the orig- 
inal amount of 2,021,200 received by Dloilo Branch and 
the amount of Philippine Treasury certificates amounting 
to 1,814,955, is the amount of 212,195.85. That was in 
the account Japanese military notes. I am sure of this 
and from my own personal knowledge, because the 
branch has not yet opened prior to March 29, and they 
could not have received Japanese military notes from 
other sources. 

Q Mr. Villataya, would you show the relationship be- 
tween Plaintiff’s Exhibit 4 and 4B? A Yes. 

Exhibit 4B is a photostat of the transcript of the 
pertinent portion of the accounts payable in Iloilo Branch, 
which merely supports the original ticket dated Novem- 
ber 29, 1943, to the credit of—the Central Administration 
organization, marked here in as exhibit 4C. 

This transcript, a photostat of transcript shows that 
on November 29, 1943, there was a debit of 2,021,200 
accounts payable. 

Q Would you relate, Mr. Villatuya, the rela- 

157 tionship between Plaintiff’s Exhibit 4 and Plain- 

tiff’s Exhibir 4C? A 4C is a photostat of the 

original ticket which was salvaged from the Ioilo Branch, 

showing that on March 29, 1943, the accounts payable- 
Central Organization was credited. 

And, on the bottom part thereof, showing that the 
cash account was debited. 

Q Would you relate the relationship between plain- 
tiffs exhibit 4 and 4-D? 

THE COURT: ‘The witness has explained exhibits 
4-D, E and H, Mr. McCarthy. 
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IMR. McCARTHY: I am sorry. 

THE COURT: He did not refer in his earlier testi- 
mony to exhibit +F. 

MR. McCARTHY: Thank you, your Honor. 

By Mr. McCarthy: 

Mr. Villatuya, would you explain the relationship 
between Plaintiff’s Exhibit 4 and 4F? A Exhibit 4-F 
is the photostat of the original ticket of our Doilo Branch 
dated November 29, 1943, debiting accounts payable, 
Central Administrative Organization and at the bottom 
thereof crediting to the Manila Office Account. This ticket 
gave the explanation to the nature of the transaction. 


158 Q Mr. Villatuya, would you explain the relation- 

ship between plaintiff’s exhibit B,—Plaintiff’s Ex- 
hibit 4 and Plaintiff’s Exhibit 4-G, both being attached and 
then the supplement attachment. A Exhibit G, dated 
December 6, 1943, is a photostat of the original ticket of the 
branch, showing that on December 6, 1943, they transferred 


1,000,000 pesos to the operating account, the cash operat- 
ing fund. It shows that this amount was taken from the 
special operating funds, ENRF. The attached slip, photo- 
stat of which is hereto attachec, copy of the original slip, 
we see the breakdown of the amount of 1 million pesos 
transferred to operating funds in the denominations— 
MR. McCARTHY: At this time, your Honor, I 
159 would like to offer in evidence Plaintiff's Ex- 
hibit 4. 

THE COURT: The Court will assume that the co- 
plaintiff and the defendant make the same objections to 
this exhibit. 

Do you have any other objections to offer? 

I will admit the exhibit subject to the same qualifica- 
tions heretofore indicated. 

(Plaintiff’s Exhibit 4, 4-A to 4-G were received in evi- 
dence subject to motion to strike.) 
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BY MR. McCARTHY: 
Q Mr. Villatuya, I show you plaintiff’s Ex- 
160 hibit 6 and ask you do you know what it is. A 
This exhibit is the duplicate of a receipt signed 
by Mr. Buenaventura at our branch, dated March 12, 
1943, issued to the amount of pesos 2,021,200 and shows 
thereon also the principal classification of the cash re- 
ceived as well as the denomination. This record is among 
those that I found in Bacolod Branch among the records. 

Q Do you recognize the mark at the end of that 
letter? A If you are referring to the explanation— 

Q No, I am referring to the pencil mark at the end. 
A Yes, that is the initial of Mr. Buenaventura. 

Q You are familiar with that? A Yes, sir. 

Q This is a record made—this you obtained from the 
records of the bank at Bacolod? A Yes, sir. 

MR. McCARTHY: Your Honor, at this time I would 
like to offer plaintiff’s exhibit 6 into evidence. 

° e es . 
161 BY MR. McCARTHY: 

Q Mr. Villataya, is it not in the left bottom part of 
the letter, in different type from the rest of the letter, 
as far as you can tell? A In this letter or receipt was 
found by me, this note was really already typewritten 
thereon. This is—it is in the Vault of the Provincial 
Treasurer of Occ. Negros in the Provincial Capital—that 
is on the ticket. 

Q When did the Bacolod Bank open? A Officially 
the Bacolod Branch opened on April 1, 1943. 

MR. FRIEDMAN: I am not certain who wrote it but 
I have no objection. 

THE COURT: I do not know that it is material. The 
exhibit will be admitted. 

(Plaintiff’s Exhibit PNB 6 was received in evidence.) 

BY MR. McCARTHY: 

Q I would like to have this marked as plaintifi’s 

Exhibit 7. 
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(Plaintiff's Exhibit PNB 7 was marked for identifica- 
tion.) 
162 BY MR. McCARTHY: 

Q I show you plaintiff's Exhibit 7 for identification 
and ask you, do you know what it is? Describe it. A 
This is also among those records that I found in Bacolod 
Branch and attached to the sheet previously submitted as 
an exhibit here. 

These ink-handwritings here show the principal classi- 
fication of the cash that was received by Bacolod of 
Philippine notes as well as the denomination, the num- 
ber of the notes, the total for its denomination as well 
as—there are two pages to this record, with both sides 
written on, on the first sheet and only one side on the 
second page written. 

The second page there appears Japanese characters and 
check marks. The Japanese character I could not inter- 
pret for the Court. But this pencil mark here appar- 
ently that was made in the cours of verification. 

We accountants use these marks when we are checking 
accounts. 

MR. SEARLS: I object to that last. He says they 
“apparently represent” that. 

THE COURT: It has no probative value. 

By Mr. McCarthy: 
Q Where did you find this? A I found this 
163 record attached to the receipt that was previously 
submitted among the salvage records in Bacolod 
Branch. 

Q You are referring to plaintiff’s exhibit 6? 

When you say “attached to this receipt” do you mean 
No. 6% A Yes, sir. 

Q And this was found among the records of the bank? 
A Yes, sir. 

MR. McCARTHY: At this time, your Honor, I would 
like to offer in evidence plaintiff’s exhibit 7. 

MR. SEARLS: I object to this, your Honor. It does 
not seem to me it has been sufficiently identified and does 
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not appear as a record kept in the usual course of busi- 
ness. It looks like a kind of rough long-hand note any- 
body would keep working on things. Tt is not a perma- 
nent record at all. 

THE COURT: For what purpose do you offer the 
exhibit? 

MR. McCARTHY: Your Honor, if I may point out 
first that the holes, both in this exhibit and in exhibit 

No. 6 are similar, and No. 2, and I offer it for the 
164 purpose of corroborating No. 6 which it does detail 
and verifies the figures found therein. 

THE COURT: I am going to sustain the objection to 
the exhibit. I do not think that it adds anything to ex- 
hibit 6, which identifies the currency. 

MR. McCARTHY: Yes, sir. 

I will now offer for identification PNB Exhibit 8. 

(Plaintiff’s Exhibit PNB 8 was marked for identifica- 
tion.) 

MR. McCARTHY: Your Honor, in connection with 
plaintiff’s exhibit 8, this discussion previously had with 
Mr. Searls, he has confirmed its authenticity. We would 
like to have it admitted into evidence on the ground it is 
a memorandum in the regular course of business of the 


army. 

THE COURT: Is there any objection to the exhibit? 

MR. FRIEDMAN: Yes. 

MR. SEARLS: Yes, your Honor, on the ground it 
has no probative value at all. It is clearly hearsay, and 
it is impossible that the man making this—this is a report 
to a man to whom another report has been made. The 
relevant information is in the report of the man who 
made it orally, made the oral report. 

THE COURT: Just a minute. I can’t hear 
165 counsel. 

MR. SEARLS: And it does not seem to me that 
the business record rule or any other rule can be pushed 
so far as to admit evidence which is without any guaran- 
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tee of trustworthiness like this. I am not denying that 
it is a copy of a letter in the army records. 


MR. MATTHEWS: Your Honor please, counsel for 
the Government has conceded the authenticity of this 
letter report. The vesting order specifically refers to the 
fact that the sum of 662,387 pesos in Philippine treasury: 
certificates were deposited with the accounts of the Lt. 
Col C. G. Woehrle, the signator of this letter report, 
which was made very promptly after the money, the 
Philippine currency funds were recovered by the army. 
The amount set forth 673,000 pesos in the report, tallies 
very closely to the 662,387 referred to in the vesting 
order, and the difference is explained in the last or next 

to the last paragraph of the letter report, where 
166 it is stated a piece by piece account has not been 

made at the present time but the final figures will 
be near the total given above.” 

On its face, it is a report rendered in the regular 
course of business, and it would certainly seem admis- 
sible. It refers to the fact that boxes were opened and 
contents were—it says “roughly verified”—in the pres- 
ence of the finance officer, Mr. Buenaventura, the local 
manager of the Philippine National Bank. The amounts 
are almost the same. 

The explanation of the difference is set forth in the 
letter. 

THE COURT: Mr. Friedman, do you desire to be 
heard? 

MR. FRIEDMAN: No objection, your Honor. 

THE COURT: Anything further? 

MR. SEARLS: I would only point out further, your 
Honor, the nature of the third paragraph on the first 


page: 
“PCAU No. 26 Finance Officer” Reporting what the 
Japanese had done, it does not appear how he know that. 


109 


He farther stated he believed this money belonged to 
the Philippine National Bank. 
Reference to the records of the bank of Taiwan, which 
we do not have here, I take it is for the purpose of 
that paragraph primarily that this letter is offered 
167 here. 
The whole thing has no probative value, your 


Honor. 

THE COURT: Well, for what purpose is the exhibit 
offered? 

MR. MATTHEWS: The exhibit is offered for the 
purpose of showing that these funds, this Philippine 
currency, came from the Bacolod Branch of the Philippine 
National Bank. 

As far as the statement that he further said he believed 
this money belonged to the Philippine National Bank is 
concerned, we will prove that in the course of this case. 
And the statement would only go to the weight of such 
a belief, if it was admitted. 


168 MR. McCARTHY: I would like to say, your 

Honor, if it is permissible, that the vesting order 
was submitted subject to connection. We tie up this 
memorandum which Mr. Searls admits is authentic, and 
we have mentioned in this memo the same officer men- 
tioned in the other. 

We have testimony on the part of Mr. Villatuya here 
as to the moneys that were taken from the operating 
account of the Philippine National Bank of Bacolod and 
from the special operating account Bacolod. All funds 
are similar, this being made in the regular course of 
business, found in a very short time or near proximity, 
where this money was taken. I submit this is quite proba- 
tive, your Honor. 

THE COURT: Will the Government stipulate that 
the funds described in the vesting order were deposited 
with the accounts of Lt. Colonel C. G. Woehrle? 
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THE COURT: Will you stipulate the funds described 
in the vesting order which is Bank of Philippine Islands 
Exhibit No. 1, were, in fact, the funds deposited with 

the account of Colonel Woehrle? 
169 MR. SEARLS: Yes, sir. 
THE COURT: Very well. 

I will sustain the objection, then to the exhibit, because 
of its contents of obvious hearsay. But the stipulation 
will establish that the funds covered by the vesting order 
were deposited with the accounts of Colonel Woehrle. 


BY MR. McCARTHY: 

Q Mr. Villataya, I show you PNB exhibit 9 for identi- 
fication and ask you what it is. A That is a ticket pre- 
pared by us on October 1, 1946 debiting deposits and 
crediting accounts in the net amount of 35,394,169.45 
pesos. This is the losses to that date we could deter- 
mine, October 1, 1946, that were suffered by the Philip- 


pine National Bank as a result of war operations. 

This was compiled by us and adjusted, and in accord- 
ance with the provisions of 672 of July 2, 1945. This 
same ticket shows that the losses were declared at 267,- 

$55,818.58 less liabilities 232,461,649.13 leaving 35,- 
170 394,169.45. 

Q Are you personally familiar with this trans- 
actiont A Yes. Asa matter of fact I was the one who 
prepared this ticket and my initial is there. 

Q This is a record made in the regular course of 
business of the Philippine National Bank? A Yes, sir. 

MR. McCARTHY: At this time I offer exhibit No. 9- 

MB. FRIEDMAN: I object to this on the ground that 
it has no possible relevancy or materiality to the issues 
in this case. On its face it is prepared long after the 
situation involved in this case had passed. Obviously, 
it involves many other transactions which are not related 
to the particular transactions here in consideration. It 
is totally immaterial and irrelevant. 
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reason. 

MR. McCARTHY: Your Honor, Mr. Villatuya has 
testified here to his exhibits that the accounts pertaining 
to the items in question in this claim were closed out to 
@ suspense account, and that they were written off accord- 
ing to Act 672 of July 19, 1945. Mr. Villatuya’ has far- 

ther testified here that he personally prepared this 
171 ticket. Now, Mr. Friedman’s objection to the time 

intervening between the close of the bank and the 
preparation of this ticket, when you look at the amount 
of assets that were written off—267 million—and the 
amount of liability, 232 million, and realize the time and 
preparation that must have gone into compiling this, I 
submit your Honor, that it is quite probative because it 
shows the loss for this particular claim that we are 
making was absorbed by the bank. 

If it is a loss of the bank, your Honor, it is very 
probative that it was its own property. 

The COURT: ‘What do you say as to the materiality 
of this substantial loss to the claim that you make 
against this fund? 

MR. McCARTHY: Well, the question of ownership 
of this fund, your Honor, is at issue. Now, if the Philip- 
pine National Bank has written that fund off as its per- 
sonal loss, then it is quite indicative that it must have 
owned the fund. 

THE COURT: As the Court understands your cause 
of action, you rely for your recovery upon the funds 
which were sent to the two branch banks, and which 
have been traced through the transactions detailed by 
your exhibits 2, 3 and 4. I believe that substantially the 

figares upon which you rely are set forth in your 
172 Exhibit No. 2, particularly the suspense account 
items, more particularly 2-0, 2-Q, 2-Q. 

I do not know that the total losses have any materiality 

to the case. 
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I-will sustain the objection. 
a es s e 


MR. McCARTHY: Plaintiff’s exhibit 10, your Honor, 
is a copy of the act of the Commonwealth of the Philip- 
pines, 672, set forth in the official journals here 

173 for Official Gazette 623 which are in this court- 


room. 

This particular exhibit sets forth this Act and shows 
the authority of the Philippine National Bank to charge 
off its losses and how the net profits of the Philippine 
National Bank shall be apportioned annually in the pay- 
ment of its losses. 

THE COURT: I will overrule the objection and ad- 
mit the exhibit. 


179 CROSS EXAMINATION 


180 Q Who owns the stock of the Philippine Na- 
tional Bank? A Various stockholders. 

Q Will you tell what you mean by the word “orders”? 
A Various stockholders. 

THE COURT: Stockholders, he said. 

MR. SEARLS: Oh, stockholders. I thought he said 
“orders.” 

BY MR. SEARLS: 

Q Do you know who the largest stockholder is? A 
There are many and we have to consult our records. 

Q Is it not true, Mr. Villatuya, that the government 
of the Philippines owns 99 or over percent of the stock? 
A It is about that, sir. 

Q Were you working in the Manila office throughout 
the occupation of that city by the Japanese? A Yes, 
sir. 

Q I think you said the Japanese came in about Janu- 
ary 2nd of 1942; is that correct? A That is correct, sir. 


Q And what time did they leave the city? I am not 
asking for the date when the city was pacified, but what 
date, if you know, about the Japanese forces pulled out? 


187 Q Wasn’t it common knowledge that Manila at 

the time of the Japanese retreat, that their forces 
before retreating had taken money from numerous banks 
in the Philippines? A That I know, sir. 

Q That you know? A Yes, sir. 

Q Now, I just want to ask a few questions about these 
exhibits. 

In Exhibit 2 of, the Philippine National Bank, am I 
correct in understanding that Sheets Numbered 1, 2 and 3 
were made up by you? 

A The preparation of this summary was undertaken 
by me, but I had to utilize one of our staff to transfer 
from original working papers the original summary, 
which I prepared because my handwriting is not so legible. 


Q That is, you prepared it and you had it typed up? 
THE COURT: It isn’t typed, I don’t think is the 
proper question as to these sheets. 
BY MR. SEARLS: 
Q At any rate, you were the person responsible for * ° * 


189 A The materials used on Sheets 1, 2 and 3 were 
taken mainly from the Manila books, but for cross 
reference purposes, I had to consult those. 

Q In other words, my statement was correct, isn’t it, 
that you used both records? A ‘Yes, sir. 

Q You were working in the bank, I believe, in March 
of 1943, were younot? A Yes, sir. 

Q Do you know whether at that time Philippine 
Treasury certificates brought a premium over Japanese 
military notes? A I do not recall, sir. 

Q Well, do you recall whether the two classes of 
money were circulating on an equality, at that time? A 
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Yes, I know, sir, that there were the Philippine money 
and the Japanese money. 

Q Was one in business transactions worth as much 
as the other? A They were acceptable, both, outside 
the bank with treasury certificates. 

Q So for ordinary business purposes, Japanese mili- 
tary notes were just as good as treasury certificates? A 
yes, sir. 


° ° * s 


194 (Answer read.) 


BY MR. SEARLS: 

Q I show you Philippine National Bank Exhibit 3. 
You have there Sheets Numbered 4 and 5, and then photo- 
stats of a number of records; is that not correct? A 
Yes, sir. 

Q Does Exhibit 3 contain copies of some of the Baco- 
lod records as well as copies of some of the Manila 
records? 'A Exhibit 3 and the attached records contain 
only copies of Bacolod branch records. 

Q There are no copies of Manila records? A No, 
sir. 

Q Now, as with Exhibit 2, you prepared the summary 
Sheets numbered 4 and 5; is that not correct? A Yes, 
sir. 

Q On Sheet 4, I notice a number of references to 
general ledger. Is that a ledger that was maintained in 
Bacolod or in Manila? A That was a ledger maintained 
in Bacolod. 

Q I call your attention to note “J” on Sheet 4, where 
you use the expression “Confiseated by the Bank of 
Taiwan.” 

Did anyone tell you to use the word “confiscated”? A 

Nobody, sir- 
195 Q That was your own choice of language? A 
Yes, sir. 

Q And that is something that you wrote yourself and 

is not copied from any record? Is that correct? ‘A 
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That was written by me from my own personal knowledge 
after an analysis of the transaction. 

Q You don’t mean your personal knowledge of what 
the bank of Taiwan did down in Bacolod in March 1945, 
do you? A Yes, it is to my personal knowledge. 

Q Were you in Bacolod in March 1945? A No, sir. 

iQ You were in Manila, were you not? A Yes, sir. 

Q Well, my question was, that was something you 
wrote up yourself and was not copied from any record; 
that language I have just been asking you about? 

THE COURT: I think the witness has answered the 
question. 

BY MR. SEARLS: 

Q Let me see Sheet “A” of the exhibit. 

I call your attention to the first line on Sheet “A”, 
the sheet tabbed “A” containing the date March 12, 1943 
and the figures 2,021,200. 

Those figures refer to what? ‘A You mean, sir, the 
2,021,200 that appears as the * * * 


197 Q You are familiar with the Japanese execu- 

tive orders or the orders of the Central Adminis- 
trative Organization, Executive Orders 135 and 136, are 
you? A Yes, sir. 

Q That Central Administrative Organization was the 
government setup by the Japanese to run the islands 
under them, was it not? A That was the organization 
setup by them immediately upon their occupation of 
Manila. 


Q_ If two million pesos and a little over was sent 

198 down to Bacolod in March of 1943, as some of the 

exhibits indicate, did you have anything to do with 

the negotiations between the Japanese or the Central 

Administrative Organization and the Philippine National 

Bank that led to the sending of that money? A In some 
measure, sir, I had. 
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Q What was the extent of your connection? A Prin- 
cipally in reflecting in the books. 

Q You didn’t make the decision, am I correct, to send 
the money down? A That decision was decided—that 
decision was made in the upper level of the bank. 

Q And did you have any part in any negotiations 
between the upper levels of the bank and the Central 
Administrative Organization or the Japanese which pre- 
ceded that decision? A Directly? 

Q But yousay barely? A Directly? 

Q What was your connection? A My connection 
there was to carry out whatever was decided. 

Q I think perhaps my question wasn’t clear. 

Mr. Villatuya, I suggest that before such a deci- 

199 sion was reached, there must have been conversa- 

tions between somebody in the bank and somebody 

on the other side, that is, either the Central Administra- 

tive Organization or the Japanese authorities. A There 
must be. 


Q Did you take part in those conversations? A In 
the conversations, sir, I did not take part. 
Q And you weren’t a witness to them? A No, sir. 


FURTHER CROSS EXAMINATION 


BY MR. FRIEDMAN: 
Q Mr. Villataya, could you tell me the year 
200 when you first went to work for the Philippine 
National Bank, the precise year? A 1940. 
And how old were you at that time? A I was 25 
years old. 

Q In what part of the bank were you first employed 
in 1940 when you went there? A In the mezzanine 
floor, that is immediately above the ground floor. 

Q What division of the bank? A The anditing de- 
partment. 
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Q I believe you testified yesterday that in March 1943 
you were in a division of the accounting department 
called the statistical section; is that correct? A That is 
correct. 

Q Would you tell me what other sections there were 
in the accounting division at that time in 1943, besides 
the statistical section? A We had the general ledger 
section and we had the current account section. 

Q ‘Will you describe what the general ledger section 
—what their duties were and their functions? A The 
general ledger section’s main function is to receive the 

different proof sheets from the different depart- 
201 ments of the bank at the end of the day’s trans- 

actions, then summarize the rough sheets, by ac- 
counts, as to debit and credit, make the entries to the 
general ledger and from the general ledger strike out a 
balance and the balances is then transferred to the daily 
statement. 

Q And what was the other branch? General ledger, 
and what was the second? General Ledger Section? A 
No, I am not finished. 

Q Excuse me. A The general ledger section also 
has as one of their main functions as part of their work, 
bookkeepers who handle accounts, branch subsidiary ac- 
counts and other accounts, like subsidiaries, profit and 
loss, and other accounts. 

Q And what did you say were the functions of the 
statistical section which you operated? A The statis- 
tical section’s main function was the preparation of re- 
ports from the general ledger and daily statement and 
other sources, but at that time, because there was— 

Q I am asking only about the general duties of the 
section. Is that what you are explaining? A The sta- 
tistical section. I was trying to explain the functions 
and the work that it did. I am not yet through with 

my description, sir. 
202 Q Continue. A The statistical section, aside 
from preparing reports, has been assigned other 
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work aside from its main function, and one of these is the 
supervision over the subsidiary ledgers carried in the 
accounting department, the preparation of tickets and such 
other work that may be assigned by superior officers. 

Q So that the actual original entry in the ledger was 
made not by the statistical section, but by the general 
ledger section; is that correct? A The entries to the 
general ledger were made by the general ledger section. 

Q That is what I asked. And not by the statistical 
section. 

So that with reference to the ledger, the original ledger 
in Exhibits 2, 3 and 4, your section had nothing to do 
with the original entries? A We had, sir. 

Q As I understood you to say that the general ledger 
section made all of the original entries in the ledger; is 
that correct? That is what you testified. A If you 
mean merely the transfer of figures from original records 
to the general ledger, that is correct. 

Q That is what I am asking. Thank yoo. 

Who was the chief accountant in 1943, February 
208 and March? A It was Mr. Marquez, Manuel J. 
Marquez. 

Q What was the name of the first assistant? A 
There was no assistant, sir. 

Q There were no deputies, no assistants? A Yes, 
sir. 

Q And what was the function of the chief accountant? 
Similar to what you do right now yourself? A Yes, sir. 

Q Now, I ask you, did you personally, referring to 
Exhibits 2, 3 and 4, and referring to the original ledger 
records that are described therein, did you personally 
make any of the original entries in the ledger? A What 
ledger? 

Q I am referring to the general ledger of the Manila 
office? A: With reference to the entries? 

Q The original entries in the general ledger. A 
With reference to the entries shown in these exhibits? 
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Q What is your answer, yes? A Yes. 
Q How do you account for the fact that the original 
entries were made by the general ledger section, 
204 according to your testimony, and not the statis- 
tistical section? A When I answered yes to your 
question, I was just affirming what you were saying. 

Q Let me ask you: I refer now to Exhibits 3, 4 and 5 
—I beg your pardon, 2, 3, and 4, and ask you—there are 
references attached to each one, are excerpts from the 
ledger in your office. A Yes, sir. 

Q Did you personally make any of these original 
entries in these ledgers? A No, sir. 

Q ‘Were you familiar with the title claim No. 751, 
filed by the Philippine National Bank with the Philippine 
Alien Property Custodian Administrator to recover the 
investigated currency now which you are now seeking to 
recover? Do you recall that claim? 


* * * * 


THE WITNESS: I recall that claim. 
205 BY MR. FRIEDMAN: 

Q Were you familiar with it in 1948 and 1949 
and 1950, when the administrative hearings were held on 
that claim in Manila? A I know that there was such a 
claim. 

Q But were you familiar with the claim at that time? 
A Yes, sir. 

Q Did you participate in the preparation of that claim? 
A Yes, sir. 

Q Did you appear and testify at the hearing on that 
claim? A No, sir. 

Q Can you explain why you didn’t testify? 


* * * ° 


207 THE WITNESS: At that time, sir, I had a 
superior officer and he was the one who testified 
in the trial. 
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BY MR. FRIEDMAN: 

Q Do you know whether the documents and records 
referred to in Exhibits 2, 3 and 4 were offered at the 
hearing on the administrative claim? A I do not know, 
sir. 

Q Do you know whether they were or weren’t offered? 

THE COURT: He says he does not know. 

BY MR. FRIEDMAN: 

Q May I ask, did you prepare any documents similar 
to this for submission at the administrative hearings? 
A No, sir. 

Q You have before you Exhibit 2. I would like to 
see if I understand correctly. Referring to schedule 

marked “3” on Sheet 1. 
208 THE COURT: Schedule marked— 

MR. FRIEDMAN: Schedule 3 on Sheet 1, un- 
der the heading “Nampo.” 

BY MR. FRIEDMAN: 

Q Now, referring to this exhibit and to your testi- 
mony regarding it yesterday, I just want to see if I 
understand correctly: what this indicates. I refer also in 
this connection to 2-A. 

As I understood you, you stated that on March 4, and 
March 5, 1943, the Philippine National Bank made de- 
posits of two sums, 1,440,000, on the fifth for 4,142,972.50 
pesos; is that correct? A Yes, sir. 

Q Referring to Schedule 1 on Sheet 1 and also to 
Exhibit 2-A, I further understood you to indicate your 
view that of these two deposits, on the 4th and 5th, to 
which I have just referred, the following amounts of 
treasury certificates were included in the deposits: 

On the deposit of the 4th, the sum of 1,226,968 pesos 
and treasury certificates; is that correct? A That is 
correct, sir. 

Q And I further understood you to state that the 
deposit of March 5 contained treasury certificates in the 
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amount of 1,227,712 pesos; is that correct? A That is 
correct, sir. 

209 Q So that of the deposit made with Nampo on 
the 4th and 5th of March, 1943 as shown on Sheet 

1, it is your position that the Philippine National—that 

included in that was the total sum of 2,454,680 pesos in 

treasury certificates; is that correct? A In what par- 

ticular deposit, sir? 

Q I am referring to the deposits of March 4 and 
March 5, and I am totalling the deposits; is that correct? 
A Yes, you are right. 

Q Now, do you have any information indicating that 
the Philippine National Bank made any other deposits 
of Philippine Treasury Certificates with Nampo between 
March 1, 1943 and March 9, 1943, I mean deposits other 
than the two to which I have just referred. A You 
mean from these records, sir? 

Q From the records of the bank. A From these 
records that I have with me? 

Q From any records that you have or that you have 
seen? A I will have to consult my records, sir. 

Q But you have no recollection of any such deposits; 

is that correct? A I have no personal recollection. 
210 Q So that the whole claim to this fund is based 

on the contention that you deposited the sum of 
2,454,680 in treasury certificates. This is the only deposit 
upon which you rely? A I would rather be excused 
from answering that question, sir, because that question 
is not shown in this— 

Q As I understood you yesterday—strike that— 

Referring to Exhibit 2-A, I understood you yesterday 
in your testimony to indicate that you came to the con- 
clusion that these deposits of 2,454,680 pesos were made 
in treasury certificates by comparing entries on line 50 of 
Exhibit 2-A with certain entries made on line 78 of the 
same exhibit; is that correct? A I did not say I made 
the conclusion. I said that the records show we made the 
deposits. 
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Q Well, I believe you testified that in your opinion 
the reduction in line 50 of this exhibit corresponded to 
increases in line 78 of the same exhibit, did you not? A 
I interpreted. 

Q Did you not so testify yesterday? A Yes, I in- 
terpreted these changes. 

Q Thank you. 

Now referring to Exhibit 2-B, with reference to 

211 the entry opposite the date March 9 under credit 

column, I understood you to indicate that this was 

a withdrawal from your deposit account with Nampo— 

from the Philippine National Bank account with Nampo 

on that date; is that correct? And in that amount? A 
Yes, sir. 

Q Is it your view that the 2,454,680 pesos in treasury 
certificates which you say were delivered, deposited with 
Nampo on March 4th and 5th, is it your view that these 
same identical certificates were included in the withdrawal 
on March 9th to which I have referred? A I said the 
records show that this same deposit, that this same 
amount we withdrew from our deposit account from 
Nampo was the same money that was sent to our Bacolod 
branch. 

Q Are you stating that they were the same treasury 
certificates? A Yes, sir. 

Q And will you show me where in the books of the 
Philippine National Bank this is indicated? Will you show 
me where in the books upon what your conclusion is based 
that these same treasury certificates were withdrawn from 
Nampo, that you say you delivered on the 4th and 5th, 

were withdrawn on the 9th? ‘Will you show me 
212 where in the books it says that? A By taking the 

whole record of the bank and analyzing the entries, 
the conclusion would be that this is the same treasury cer- 
tificates that we withdrew and delivered to Bacolod and 
the Iloilo branches. We cannot simply say from this 
selected record. 
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Q Will you please produce those books and show me 
exactly in those books how this is shown? A All those 
books are now— 

Q Which book would you like me to hand you, sirt 
A All of them, sir. 

Q Take you time and see if you can show me in the 
records. A We don’t have the general ledger of the 
Bacolod branch and the subsidiary of our— 

Q I beg your pardon? A My statement to the effect 
that the amount that— 

Q I am not talking about amount. I am talking about 
certificates, the precise certificates. A The certificates, 
the Philippine Treasury Certificates— 


213 BY MR. FRIEDMAN: 

Q I wanted to be precise. The question I am 
asking is what record is there on the withdrawal of 
March 9 from your account at Nampo was a withdrawal 
of the precise treasury certificates in the amount of 
2,454,680 pesos which you say you deposited with Nampo 
on March 4th and 5th. I just want to be clear, you 
understand my question. A You were stating, sir, pre- 
cise treasury certificates. 

Q The very ones. The same ones. A What I stated 
when my testimony started was Philippine Treasury Cer- 
tificates. I did not use the word “precise.” 

Q Then you do not know whether they were treasury 
certificates drawn on March 9, or what they were? A 
Well, I know that Philippine Treasury Certificates are 
certificates or money issued for circulation by the Philip- 
pine government before the war and they are generally 
known as Philipine Treasury: Certificates. 

Q That is not my question. I say, you do not know 
whether the withdrawal, whether when the Bank of the 

Philippine Islands, and I refer to the exact—Ex- 
214 hibit 2-B, and to the entry made on March 9 
thereof, of a withdrawal of 4,042,400. 


124 


THE WITNESS: Now, I want to make it clear that 
wher I stated yesterday that we deposited Philippine 
Treasury Certificates, I simply meant Philippine Treasury 
Certificates, the money that was recognized for circulation 
before the war. They may be in different denominations, 
but they were simply Philippine Treasury Certificates. 

BY MR. FRIEDMAN: 

Q And what was the withdrawal on March 91 A The 
records indicate that the greater portion was in Philippine 
Treasury Certificates. 

Q Will you show me which record indicates that and 

precisely where? A The withdrawal, sir? 
215 Q Yes. A I am showing to the Court the 
general ledger account—the general ledger of the 
Manila, office and the particular page of this general 
ledger embracing the period from January 5 to April 7, 
which is the ledger which records our depository or de- 
posit account with the Nampo Kaihatu Kinko. 

Now, on March 9, on the line dated March 9, 1943, you 
will note a credit of 4,000,000 pesos—4,042,400, and this 
is the withdrawal that we made from our deposit account 
with Nampo. . 

Q May I ask you, are you reading from the original 
of Exhibit 2-B? A I am reading from the original rec- 
ords. 

Q Of 2B? Is that correct? A Of Exhibit 2-B. 

Q Thank you. 

Will you point to the place on that sheet where it indi- 
cates that the withdrawal was made in treasury certifi- 
cates? A The information would be gathered only by 
analysis of the transactions from its inception after the 
final conclusion and we have several records, and in order 
to inform the Court, I would have to analyze and relate. 

Q But isn’t it true you have no personal knowl- 
216 edge of what the deposit was made in on March 
4th and 5th, what currency or what the withdrawal 

was made? A I know. 
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Q Did you make the deposit? A No, our office— 

Q Did you personally make it? A It was the cash- 
ier’s department. 

Q Did you make the withdrawal or March 9? A The 
bank made the withdrawal. 

Q May I ask you—so I understand at this time the 
cashier department was in charge of all deposits and 
withdrawals, including these with Nampo? A Yes, but 
the accounting department was in charge of recording the 
transactions. 

Q I am referring to the responsibility for making de- 
posits and withdrawals. Which department of the bank 
was thatin? A The cashier’s department. 

Q May I ask you who was cashier of the bank of the 
Philippine National Bank on March—in March 1943? A 
I remember it was Mr. Delfin Buencamino. 

Q Do you know whether Mr. Buencamino testified at 
the administrative hearings on this proceeding? A 

From the records, I find that he testified in this 
217 ~—shearing. 

MR. FRIEDMAN: Your Honor, I would like— 
at the pretrial it was stipulated the authenticity of the 
transcript of testimony was stipulated, the transcript 
of the administrative hearing. I would like to read 
certain portions of the record to the witness. In order 
to save confusion and to give counsel a chance, the record 
is in several volumes, I would like a short recess to show 
them the precise part from which I am reading, if I may. 

THE COURT: You can quote it by page as you read 
it to the witness. Is this for the purpose of impeach- 
ment? 

MR. FRIEDMAN: Credibility, yes. 

THE COURT: Very: well. 

o e e e 
BY MR. FRIEDMAN: 

Q I propose to read from the transcript of hearings 

held on March 9, 1950 on the matter of claims of Philip- 
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pine National Bank, Bacolod branch, and Bank of the 
Philippine Islands. 
This hearing was held before the Philippine Alien 
Property Custodian Office. 
218 I prepare to read first from Page 203 of the 
transcript for that date, and I am referring to 
questions addressed to Mr. Delfin Buencamino. 
I also will read from Pages 207,—206, 207 and 208 of 
the same transcript. 


s ° ° s 


I commence to read from the bottom of Page 202 

“EXAMINATION BY MR. RUBIN:” 

Mr. Rubin is one of the examiners, hearing examiners. 

“Q Mr. Buencamino, as cashier of the Philippine Na- 

tional Bank around March, 1943 and in any other 
219 capacity in in your connection with the bank, what 
was your participation in the arrangements, in the 
negotiations, in anything that happened which resulted 
in the money going to Bacolod—what part did you play? 

“A As cashier I was the one who gave orders as to 
how much money was going out and I had an assistant 
cashier there who prepared the money going out and 
I approved it. 

“Q) Who determined how much money should go to 
Bacolod and Iloilo in this particular case? 

“A Usually in sending money to the branches, the 
branches are the ones that asked for the amount they 
needed. 

“Q In this particular case, a withdrawal of four mil- 
lion plus was made. Who determined that that specific 
amount be withdrawn?” 

I now read from page 207 of the same transcript— 
206— 

“Question:” To Mr. Buencamino again: 

“Q This is the situation. As cashier of the bank, you 
were given the task of carrying the instructions of send- 
ing a fixed amount of money to Bacolod and Iloilo for 


redemption purposes. It was a matter for your discre- 
tion as to where you would get that money for shipment. 
You determined that you would get it from the Southern 
Regions Development Bank. 
“Answer: We knew from the very beginning that 
22) all the money would be taken from the Southern 
Regions Development Bank, so we did not have to 
think about that. We could not get the money except 
from the Southern Regions Development Bank. 

“Question: How long prior to March 9 did you receive 
the instruction to get the money? 

“Answer: It must be a few days before. 

“Question: Mr. Dizon and Atty. Endriga have been 
kind enough to bring to us the records of the Philippine 
Nation which show the account of the Philippine National 
Bank with the Southern Regions Development Bank, 
showing deposits and withdrawals, credits and debits. 
Now around March 4, if memory serves, your bank had a 
credit of some over 2,000,000 pesos with the Southern 
Regions Development Bank. On Mareh 5, I believe a 
deposit in excess of 4,000,000 pesos was made. Have 
you any recollection of that deposit or the purpose of 
that deposit? 

“Answer: I cannot make any recollection of the par- 
pose of that deposit because our deposits with the South- 
ern Regions Development Bank depend also on the daily 
results of transactions.” 

I ask you, on the basis of whether this testimony Mr. 
Buencamino, the cashier, refreshes your recollection as 
to your testimony on the question of whether the bank 
actually deposited treasury certificates on March 4 and 5 

with Nampo? A Yes, I remember. 
221 Q Do you not, in light of this testimony of Mr. 
Buencamino, the cashier of the bank, lead you to 
want to change your testimony that you know as a fact 
that treasury certificates were deposited on March 4th 
and 5th? A No, there was no change in my testimony. 
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My testimony was that there was a deposit in Philippine 
Treasury Certificates on March 4 and 5. 

Q But Mr. Buencamino— 

THE COURT: I think you are arguing with the wit- 
ness now. 

BY MR. FRIEDMAN: 

Q ‘Who, as between you and Mr. Buencamino, who by 
virtue of your position was better able to know about 
this deposit? A I believe it was Mr. Buencamino. 

(Short recess taken.) 

222 BY MR. FRIEDMAN: 

Q Mr. Villatuya, when did you become chief 
accountant of the Philippine National Bank? A On 
July 1st, 1953. 

Q Who was chief accountant just before you became 
chief accountant? A It was a certain Mr. Fernandez? 

Just a minute. I understood you wanted this lectern 
moved. 

Q Who was chief accountant before Mr. Fernandez? 
A Bienvenido Dizon. 

Q Bienvenido Dizon? A Yes. 

Q Do you know whether Mr. Bienvenido Dizon testi- 
fied at the administrative hearings in Manila on the 
claim filed by the Philippine National Bank with the Alien 
Property Custodian? A Yes, sir; I do. 

Q I propose to read from the transcript of hearings 
in the alien property: claim, the date March 7, 1950, from 
the testimony of Bienvenido Dizon. The first page from 
which I will read is 98. 

° s * * 

MR. FRIEDMAN: This is the joint claim. 

The questions I will read were propounded by 
223 Mr. Santos attorney for the Alien Property Ad- 

ministrator addressed to Mr. Dizon. 

“Question: On March 9, 1943, before that amount was 
delivered to the bank, how much money was deposited by 
the Philippine National Bank in the Southern Regions 
Development Bank under the special account? 


“Answer: On the day that we had withdrawn this, 
we had deposited with the Southern Regions Development 
Bank the amount of 6,423,583 pesos, 75 centavos. 

“Question: Do you personally know what kind of 
money was deposited by the Philippine National Bank 
under that special account? 

“Answer: I cannot tell you. This must have been 
deposited in mixed currency, Japanese currency, Philip- 
pine money, and checks.” 

I now read from the same transcript, page 133. The 
questions are propounded to Mr. Dizon by Mr. Rubin, one 
of the Hearing Examiners. 

THE WITNESS: Go ahead. 

BY MR. FRIEDMAN: 

Q “Question: I understand that beginning November 
1942, your bank in Manila maintained an account with the 
Southern Development Bank. Now, some time in the early 
part of March 1943, the evidence says, the military au- 

thorities decided that it would probably be a good 
224 idea to make an attempt to attract some of the 

Filipinos in the Visayas, particularly Negros and 
Panoy and Iloilo, and they thought they could do that 
by offering them good Philippine currency for certain 
other notes they then had. Your bank, the story goes, 
was directed and ordered to redeem the notes. Did your 
bank at that time have in its vaults Philippine currency? 

“Answer: None. 

“Question: None at all? 

“Answer: None.” 

I next read the same transcript, page 138. Questions 
still addressed to Mr. Dizon. 


BY MR. FRIEDMAN: 
Q “Question: We have here on March 5 a de- 
225 posit by the Philippine National Bank with the 
Southern Regions Development Bank of approxi- 


mately 4,142,000 pesos. Do you know anything about the 
purpose of that deposit? 

“Answer: No. I believe that it is just an ordinary 
deposit that could have taken place whether or not we 
were going to make that withdrawal of 4 million on 
March 9. As the books show there, we made as large 
deposits long before that.” 

I ask you, on March 7, 1950, the date of the hearing 
from which I am reading, was Mr. Dizon chief accountant 
of the Philippine National Bank? A I believe he was. 

Q In light of the testimony of Mr. Dizon which I have 
read, do you care to change your testimony with refer- 
ence to the deposits of March 4 and 5, that is to say, your 
testimony that the records show that they contained 
Philippine Treasury certificates? A No, sir. 

Q Was Mr. Dizon the chief accountant in as good 
position as you to know the facts? A I am not the 
jadge, sir, of what Mr. Dizon knows. 

Q But he had, you assume, all the knowledge you had? 
A Iam not able to assume. 

Q I would like to refer now to Exhibit No. 4. I refer 

particularly to Exhibit No. 4A, the daily statement. 
226 As I understood from this exhibit and the Exhibit 
No. 2 itself— A Exhibit No. 2? 

Q I beg your pardon. Exhibit No. 4, as well as Ex- 
hibit No. 4-A, and your testimony with respect thereto 
yesterday, that of the 2,021,200 pesos which the Philip- 
pine—which was sent to the Philippine National Bank, 
Toilo, in March 1943, the sum of 1,814,955 pesos con- 
sisted of Philippine Treasury certificates; is that correct? 
A That is correct. 

Q Now, will you please turn to Exhibit No. 4-D—I beg 
your pardon. Before that, Exhibit No. 4-A shows that 
as of Monday, March 29, 1943, the Philippine Treasury 
certificates held by the Bacolod Branch amounted to 
1,814,955 pesos; is that correct? A You mean the Iloilo 
Branch. 


Q Yes. 

Does Exhibit No. 4-A indicate that as of March 29, 
1943, the Dloilo Branch of the Philippine National Bank 
had in its possession 1,814,955 pesos in Philippine Treas- 
ury certificates? A Yes; that is correct. 

Q Now, turning to Exhibit No. 4D, what is the date— 
this is dated November 29, 1943; is it not? A That is 
correct. 

Q Now, Exhibit No. 4-D shows the following on 
227 +hand, as I understand it: Treasury certificates, 
1,196,241. Is that correct; Treasury certificates on 

hand as of November 29, 1943 A That is right. 

Q Isthat right? A That is right. 

Q Now, the second document, which doesn’t seem to 
have a separate heading, also under 4-D, which has the 
caption, “Cash on Hand, Emergency Notes Redemption 
Fund,” as of November 29, 1943, shows, as I understand 
it, the original receipt of 2,021,200. Then there are a 
series of four or five items, and as I understand those, 
that is an indication of what had been spent or what had 
been used of the fund between the date of receipt on 
March llth and the date of this document, November 
29th; is that correct? A That is correct. 

Q Will you, for me, do the subtraction, from the figure 
1,814,955 pesos shown by Exhibit No. 4-A to have been in 
the possession of the bank on March 29th, subtract from 
that figure the sum of 1,196,241 pesos shown by Exhibit 
No. 4-D to have been on hand on November 29, 1943, at 
the Iloilo Branch, and what is the result of that sub- 
traction? A There was a decrease of 618,700. 

Q That is the difference between those two figures? 

A Yes, there was a difference of 618,714 pesos. 
228 Q But the Exhibit No. 4-D, cash on hand, shows 

that, in fact, only 79,448.72 had been spent. Can 
you explain to me what happened to the 500,000-some 
pesos of Treasury certificates which should have been on 
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hand, according to the record of receipts and expendi- 
tures? A Will you kindly clarify the question? 

Q Yes, I will : 

The original entry as of March 9th, you had on hand 
1,814,955. A Correct. 5 

Q As of November 29th, you had on hand 1,196,241. 
A In Philippine Treasury certificates. 

Q Correct. I am talking only about Philippine ‘Treas- 
ury certificates in both instances. So that would be a 
difference of some 600,000, you say. A- 600,000 more 
or less. 

Q But the fact is, as shown by your next exhibit under 
4-D, you only spent a total of 79,000 from the fund. So 
I ask you what happened to the balance of 539,000 Treas- 
sury certificates which you should have had. A Weil, 
as you will recall, as you will note from sheet No. 6; the 
money that was sent to the Iloilo Branch in the original 
amount of 2,021,200 was placed in the operating fund out 
of the Tilo Branch. That is very clear in this schedule. 

Q We will come to that in a minute. A As 

229 operating funds of the bank, the Treasury certifi- 

cates account or the Treasury certificates composing 

the last portion of this 2,021,000 would naturally change in 

balance. So from March 29, 1943 to the date of this 

ticket, November 29, 1943, it is but natural to expect that 

the Philippine Treasury certificates would change in 

amount due to the fact that they were being used for 
the operating fund. 

Q Therefore, do I understand you to say that this 
500—539,000 was in fact appropriated by the Philippine 
National Bank to its own uses? A That is the way the 
record shows. 

Q Thank you. 

T now invite your attention to your Exhibit No. 4 and 
Exhibit No. 4H. As I understand this exhibit and your 
testimony with respect thereto, in addition to the 539,000 
which the Philippine National Bank used for its own 


purposes, it also appropriated to its own use another 
milion pesos of Treasury certificates; is that correct? 
A Ido not say “use”. 

Q Well, did it ever turn over those to the Japanese? 
A What do you mean by “turn”, sir? 

Q At the ends of the occupation, did the Philippine 

* National Bank have this million pesos referred ‘to 
230 in its possession? A Yes, sir. 

z Q So that, if I understand you correctly, al- 
though you say that the bank deposited some 2,454,68C 
pesos on March 4 and 5, as a result of the Dloilo opera- 
tion, you actually got back nearly 1,700,000, or upwards 
of a million and half pesos in Treasury certificates, did 
you not? A Yes, sir. 

Q Now, could we refer again to Exhibit No. 2? I 
refer specifically to sheet 3 of that exhibit, and more 
particularly to Schedule 7, Suspense Account. 

Now, may I ask you when the first entry: ‘was made, the 
date of the first entry in this account, either debit or 
credit, or when was it opened? A The exact date? 

Q Yes, of the first entry in that account. A I can- 
not recall the exact date. 

Q I suggest to you, you have indicated here in your 
schedule that this first entry was August 8, 1945. 

THE COURT: August 3rd. 

MR. FRIEDMAN: I beg your pardon; August 3, 1945. 

THE WITNESS: Yes, in this schedule. 

BY MR. FRIEDMAN: 
Q Is that correct? A Yes. 
231 Q That is when the account was first set up. 
This is the first entry. A I did not say that this 
is the first entry. 

Q But this is the first entry you have shown us here 
was on that date; is that correct? A With regard to 
this particular account, sir. 

Q Do you have any information that it was set up 
before August 3, 1945? A It was set up immediately 
after we reopened on July 3, 1945. 
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Q Bat do you kmow of any entries in the account 
prior to this one of August 19457 A Ido not recall now. 

Q I would like to see if I understand the purport of 
this suspense account. As I understood it, the Philip- 
pine National Bank regarded itself as the owner of the 
4,040,200 pesos sent by Nampos to the Philippine National 
Bank branches in Doilo and Bacolod; is that correct? 


232 THE WITNESS: I would limit my answer only 
to what these records reveal. 
BY MR. FRIEDMAN: 

Q Does the record show that the bank considered itself 
the owner of the 4,040,400 pesos sent by Nampo? A As 
far as the records show, that is the natural interpretation. 

Q Referring to the other entry in the same suspense 
account, Schedule 7, I understood that this account re- 
flected the position of the bank that this 4,040,400 pesos 
was a complete loss to the bank; is that correct? A 
No, sir. 

Q What does it reflect? A This extract of the sus- 
pense account, with particular reference to this accounts 
receivable account on the debit side and the emergency 
notes redemption fund on the credit side, simply means 
that the bank did not lose in the setting up, and even to 
a write-off of these two accounts. 

Q Does the bank in its records reflect the thought, the 

view, in this record or any other record, the view 
233 that it lost 4,040,400 pesos? A No, sir. 

Q What was your testimony yesterday, Mr. 
Villatuya? Did you not suggest that it was a loss? A 
There was a loss, sir. 

Q What was the loss that you mentioned yesterday? 
A. The loss referred to the amount of 1,090,041 that was 
taken by the Japanese Army from your Bacolod Branch. 

Q What is the meaning, then, of that suspense ac- 
count; will you explain it? A I have explained it. 
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BY MR- FRIEDMAN? 

Q’ Where do’ the books of the Philippine “National 
Bank ‘eflect’ that.-you recovered im Doilo upward ‘of 
1,500,000° pesos’ in “Philippine Treasury’ certificates? A 
The original of these records show. 

Q Where, please? ‘Would’you show me? A 'I-have 
here’ the original ticket’ of our Hoilo ‘Branch: dated De- 

cember 6, 1943, and the photostatic copy ‘of ‘which 
234 is marked here as Exhibit No;*4-G, ‘which’ shows 

that one million pesos from cash on hand, emer- 
gency notes redemption fund was’ transferred “back to 
operating cost account. 

Q° Was that fact ‘reflected on’ the ‘books’ of ‘the Manila 
Office of the Philipine National: Bank? A’ This was an 
accounting entry in the books of Hoilo. 

Q ‘There are no corresponding entries in the books of 
the Philippine National Bank, Manila? A No, sir. 

Q Why not? A’ Because in order for Manila to have 
the ‘corresponding ‘entry, theentry should be passed in 
the Hoilo Branch through ‘the’ “Due to’ Manila ‘Office” 
account, and this transaction’ is purely: between ‘one ac- 
count, between twoaccounts in’ the’ books of the  Doilo 
Branch. 

Q: But it reflected a recovery, did it not, by the Philip- 
pine National Bank of upwards of a’ million and a half 
in Treasury certificates? A It was not a recovery, ‘but 
merely a transfer from one account to’ another: 

MR. MeCARTHY: I did’not hear. 

THE COURT: He said it was not appropriated to 
its own account, but to the witness it was not’a question. 

Ask your next question. 
235 BY MR. FRIEDMAN: 

Q You are, I believe, from your testimony; a 
certified public account, admitted to “practice in ‘the 
Philippines?’ A Yes,’ sir. 

Q And you ‘have professional education “in ‘account- 
ancy? A Yes, sir 
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Q I ask you, in view of the fact that you are aD 
accountant, whether in view of this appropriation of 
1,500,000 Treasury certificates in Iloilo, you now feel that 
the suspense account set forth in Exhibit No. 4—in Ex- 
hibit 2 correctly reflects the situation as regards these 
transactions? A ‘The losses? 

Q I beg your pardon? A With regard to the losses 
that the bank suffered? 

Q Yes. A Yes. 

Q You consider it, as I understand, the full picture 

. with regard to the whole currency, and regarding your 
claim of the return for it? A The suspense account, if 
I may be allowed to undertake a statement, is connected 
only to the two accounts; that is, the accounts receivable 
and emergency notes redemption fund account, when they 
were written off the books in 1945. That is the only con- 

nection. 
236 Q This account was set up August 3, 1945. 
Isn’t it a fact that prior to that time Mr. Buena- 
ventura, of the Philippine National Bank, had already 
made representations to the United States Army that it 
was your money, the recaptured money? A That is 
what I know. 

Q Do you know an institution in the Philippines 
called the Yokahama Specie Bank? A Yes, I know. 

Q Were you acquainted with that institution in 1942? 
A Iknow that it opened in 1942. 

Q Did you have any knowledge at that time in 1942 
of what relationship there was between Yokahama Specie 
Bank and the Japanese military authorities? A I think 
the Yokahama Specie Bank is a Japanese bank. 

Q But what particular relation, if you know, did it 
have to the Japanese military authorities? A I am not 
in a position to state. 

Q Isn’t it a fact that it was one of the financial agen- 
cies of the Japanese military government? A Well, 
since it was a Japanese bank, it could be. 


Q But didn’t you mow as a banker that it was a 

financial agency? A I was not acquainted with 

287 the internal operations of the Yokahama Specie 
Bank. 

Q Did the Philippine National Bank have any deal- 
ings with the Yokahama Specie Bank in 1942? A Ihave 
no recollection. 

Q Can you tell me whether in 1942 or 1943 the Philip- 
pine National Bank had any dealings with the Philippine 
Executive Commission or the central administrative or- 
ganization? A I remember it had. 

Q Will you state what they were? A We were 
designated one of the depositories of the Philippine 
Executive Commission. 

Q And the Philippine Executive Commission was the 
Japanese puppet government; is that correct? A That 
is correct, sir. 

Q I would like to direct your attention to Exhibit No. 
2-A, line 47, an item written in hand called “Executive 
Commission of the Philippines.” Do you find that in 
Exhibit No.4-A? A 2A? 

Q 2-A. Line 47, an entry handwritten called “Execu- 
tive Commission of the Philippines.” Do you find that? 
A Yes, sir. 

Q Will you turn in the original book and show me the 
original of Exhibit No. 2-A in this ledger? A This, op- 

posite line 47 on the asset side. 
238 Q I ask you whether Exhibit 2-A is a com- 
plete daily statement of the Philippine National 
Bank for the date in question, or does it merely reflect 
the asset side? A _ It is the assets side. 

Q Does this book contain the liabilities for the same 
date? A Yes, sir. 

Q I invite your attention on the liability side of this 
document, which has not been offered, I believe, to line 
74 and ask you to read the entry there. ‘A Opposite 
line 74 of the liability side of the daily statement for 
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the same period, March 1, 1943 to March 6, 1943, reads 
as written, the following: “Due to Yokahama Specie 
Bank, Limited Special Account.” 

Q Now, may I ask you to indicate the dates for which 
each of these columns in Exhibit No. 2-A and the liability 
side from which you are reading, what dates do those 
reflect? A The first column on the asset side and the 
first column on the liability side refer to the same dates. 

Q May I ask you first to read from line 47, reading 
across the page by dates, that is, to indicate March 1 
and 1, the amounts that are entered following the nota- 
tion “Executive Commission of the Philippines” and indi- 

cate the dates for each one you read? 
239 THE COURT: These figures are in evidence, 
Mr. Friedman. The exhibit has been admitted. 
MR. FRIEDMAN: I beg your pardon. 
BY MR. FRIEDMAN: 

Q Will you then read—will you then read, instead of 
that, from the liability side? Read the amounts listed 
in line 74 opposite the title “Yokahama Specie Bank, 
Limited,” will you read the amounts by dates? A On 
March 1, 1943, this account had a balance of 5,909,000. 
On March 2, 1943, the same amount. Shall I continue? 

Q Yes, please, clear across the age. A March 3, 
1943, the same amount of 5,909,000. March 4, 1943, 5,900,- 
000. March 5, the same amount, 5,909,000. On March 6, 
5,909,000. 

Q Thank you. 

So that the amounts listed and so forth, in line 47 of 
Exhibit No. 2-A, and in line 74 of the liability side of the 
same sheet, are identical for all the dates; is that correct? 
A Yes, sir. 

Q Thank you. 

MR. McCARTHY: Your Honor, I didn’t hear that 
last question. 

THE COURT: The answer was “Yes, sir.” The ques- 
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tion was are they identical for all those dates. The 
answer was “Yes, sir.” 
240 BY MR. FRIEDMAN: 

Q You testified, I believe, on direct examination 
that prior to the Japanese occupation of the Philippines, 
the Philippine National Bank, in compliance with the 
instructions of the High Commissioner, had turned over to 
the High Commissioner all of its Treasury certificates in 
pre-war Philippine currency. A That is in Manila. 

Q That is what I am referring to. A We had several 
branches. 

Q But they did turn over what they had in Manila; 
is that correct? You testified to that. 

THE COURT: Just a minute. It that a question to 
the witness? 

MR. FRIEDMAN: I was going to continue the ques- 
tion. 

BY MR. FRIEDMAN: 

Q Yon also testified, I believe, that the bank was 
closed by the Japanese upon their oceupation of Manila 
in January 1942, and that it opened on February 3, 1942; 
is that correct? A That is right. 

Q Will you tell me, if you know, where the Philip- 
pine National Bank got the cash in order to enable it to 

open on February 3, 1942? A There were Philip- 
241 pine Treasury certificates in our branches that 

were not covered by the order of the High Com- 
missioner that, after the reopening, after the middle of 
1942, the Philippine Treasury certificates were in circula- 
tion, in general circulation, and people came in to deposit 
or made loans to us. 

Q I am only referring to February 3, 1942. Where, 
on February 3, 1942, did you get the money to open your 
doors? A I do not have any recollection now. 

Q Did you bring with you the daily: statement and 
appropriate ledgers reflecting the condition of the bank 
on February 3, 19427 A I did not, sir. 
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Q Do you have any recollection of what those records 
show? A I have no recollection of what those records 
show except they were a record of the transactions of the 
bank. 

Q Can you show me any record here, or tell me of any 
records, which indicate that any money was sent on 
February 3, 1942, to the Manila office by any of the 
branches? A There are no records, sir, here that would 
have that information. 

Q Isn’t it a fact that in February 1942, none of the 
southern islands, either Negros or Doilo or Panay or any 
of them, had been conquered by the Japanese? A I do 

not know when this particular— 
242 Q But you do know, do you not, that on Febru- 
ary 3, 1942, the Japanese had not conquered the 
southern provinces? A Some of those areas, sir. 

Q Isn’t it a fact that all the money that the Philip- 
Pine National Bank opened with was given to it by the 
Japanese authorities? A I do not know of such a fact. 

Q As an accountant, you do not know from the bank 
records how they opened? A You are referring to 
February 3, 1942? 

Q Correct. Were you an employee of the bank in 
1942? A Iwas an employee of the bank. 

Q But yon testified, as present chief accountant, with 
very great certainty, about things that happened back 
there. You mean you don’t know where you got the 
money to open with? A We had to go over all the 
records of the bank starting from 1942. 

Q But you have never seen any record of the bank 
or never studied any record in your whole career that 
ever gave you any information on how you got the 
money to open; is that correct? A I was not searching 
for that particular information. 

Q Isn’t it a fact, as shown by your records, I refer 
to the Yokahoma Specie Bank account that I have just 
mentioned, isn’t it a fact that the Yokahoma Specie 


243 Bank for the Japanese military advanced all of 

the funds to enable you to open and that they con- 
tinued to advance you funds through 1942 and 1943 on 
behalf of the Japanese military; isn’t that a fact? A 
These records do not show that the Yokahama Specie 
Bank—do not show that information. 

Q Please explain what the Yokahama Specie Bank 
account is. A ‘To explain this account, we have to go 
back to the origin of this transaction. 

Q But you can’t explain it now? A From this in- 
formation, I cannot explain the nature of this transaction. 

Q But this account was on the opposite side of the 
sheet you have introduced in evidence. You mean you 
didn’t look at the liability side when you prepared your 
Exhibit No. 2-A? A I was not obtaining information 
with regard to this particular account. I was interested 
in the present emergency notes redemption operation 
claim. 

Q Isn’t it also a fact, as shown by this account, that 
the Philippine National Bank was merely a conduit be- 
tween the Japanese military authorities and the Philip- 
pine puppet government? And I refer now to the Yoka- 

hama Specie Bank account on one side and to the 
244 corresponding “Due From” the Philippine Execu- 

tive Commission on the other. Doesn’t that reflect 
the fact that you were a conduit through which the Japa- 
nese passed money to the puppet government and that 
your didn’t own the money? A What is that fact that 
you were referring to? 

Q I refer to Exhibit No. 2-A, and I invite your atten- 
tion again to line 47, Executive Commission of the Philip- 
pines, which, as you have testified, had the same balance, 
the same amount as in the amount due by you to the 
Yokahama Specie Bank. A Yes, as shown by the rec- 
ords we have here. 

Q As an accountant, wouldn’t the records indicate 
that? A It would show there was such a balance on it 
as receipt side and such a balance on the credit side. 
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Q But it would show also, would it not, and I am 
asking you as an accountant now— 

MB. McCARTHY: Your Honor, I cannot hear Mr. 
Friedman. 

BY MR. FRIEDMAN: 

Q I ask you as an accountant now, looking at these 
two accounts, the “Due From Philippine National Bank” 
to the Yokahama Specie Bank” on the one hand, and 
“Due to the Philippine Executive Commission From the 
Philippine National Bank” on the other. I ask you as 

an accountant— 
245 MR. McCARTHY: The record shows— 
THE COURT: ‘Will you let counsel finish his 
question ? 

MR. McCARTHY: I am sorry. I thought he was 

finished. 
BY MR. FRIEDMAN: 

Q I ask you as an accountant whether the ordinary 
interpretation in the circumstances would not be that the 
Philippine National Bank was a mere conduit for fands— 
A That particular word I would like— 

Q I beg your pardon. That the Japanese, through 
the Yokahama Specie Bank, sent money to the Philippine 
National Bank not for its own use, but for use of the 
Philippine Executive Commission as directed? 

THE COURT: Just a minute. Did you have an ob- 
jection? 

MR. McCARTHY: Your Honor, Mr. Friedman’s 
question incorrectly stated the Philippine Executive Com- 
mission. He said “Due to” and the records as submitted 
here show “Due from” the Philippine Executive Commis- 
sion. 


THE COURT: Your objection to the form of the 
question is sustained. 


BY MB. FRIEDMAN: 
Q Now may I ask you, you have brought with you 
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from Manila the ledgers and other books of account 
246 of the Manila office which would reflect all trans- 

actions beginning in February 1942, between the 
Philippine National Bank on the one hand, and the Yoka- 
hama Specie Bank, the Philippine Executive Commission, 
and the Bank of Taiwan and the Japanese military au- 
thorities on the other. 

Do you have those books here that would show exactly 
what dealings were had between the Philippine National 
Bank and the Japanese military and their various agen- 
cies? A As I stated before, I do not have with me 
the 1942—the complete 1942 books of account. 

Q So you cannot tell from the books you have here 
what the source of the funds for which you deposited, 
made the deposit on March 4 and 5, 1943, with Nampo, 
can yout A No, I couldnt tell from the books available 
here the source of the funds that—the source of our de- 
posit with Nampo. 


BY MR. FRIEDMAN: 
Q I would like to draw your attention again to Exhibit 
No. 2. I refer to 2-A first. 
247 ‘Will you read me—no, I refer to the entry under 
date of March 11, “To reverse entry re cash re- 
mitted to you through Nampo Kaihatu Kinko, March 9, 
inasmuch as the above amount was shipped for the ac- 
count of the central administrative organization.” 

I ask you whether in any of the schedules you have 
prepared and submitted in evidence here, Exhibits 2, 3 
and 4, you anywhere set forth or commented on this 
entry indicating shipment for the accounts of the cen- 
tral administrative organization? A The credit entry in 
this Exhibit No. 2-I, which is a photostat of our “Due 
from” Bacolod Branch subsidiary account, is depicted in 
the general ledger controlling account summary, which is 
labeled here as Schedule 4, included in the amount of 
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4,065,600 and marked with the letter “D” as well as the 
following Schedules 4-A and 4-B. 

Q I ask you, however, whether the notation which I 
have read appears anywhere in the schedule you pre- 
pared? I am referring now to Schedule 2, sheet 1, 2 or 
3. You have many footnotes. I just ask if this particu- 
lar notation appears. A In what, sir? 

Q The notation in Exhibit No. 2-I, the specific nota- 
tion that this was sent for the account of the central 

administrative organization. Have you noted that 
248 _ in your sheets 1, 2 and 3? A This schedule, or 
sheets 1, 2, and 3, are mere summary and extracts. 

Q But you have explanatory footnotes, I see. A Yes. 

Q Why didn’t you, if you didn’t, include this particular 
one that I have read to you as an explanatory footnote? 
A. Well, these exhibits are attached to the summary and 
it is-just a matter of referring to the attached exhibits. 

Q I refer to 2-J. I call attention to the entry under 
March 11, which again describes the remittance as having 
been made for the account of the central administrative 
organization. 

I gather you did not repeat that, mention that fact 
anywhere in your schedules 1, 2 and 3? A You are re- 
ferring to Schedule 2-J? : 

Q 2J. 

* ° @ eo 
249 BY MR. FRIEDMAN: 
Q I refer to Exhibit No. 2-J. 
THE COURT: 2-K. 
BY MR. FRIEDMAN: 

Q — 2-J — 2K, and invite your attention to the 
entry March 11, which states that the amount referred 
to was shipped for the account of the central adminis- 
trative—central administration, and I ask you why you 
did not include that explanatory note in your schedules? 
A The wordings are too long. As the subsidiary ledgers 
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anyway are attached to the exhibit, I don’t believe I find 
it necessary. 

s a * ° 
250 BY MR. FRIEDMAN: 

Q Mr. Villatuya, I invite your attention to Ex- 
hibit 2-B, which has the heading “Due from Nampo 
Kaihatu Kinko, S/PA. 

Would you locate for me the original of that document? 

Referring to the caption of this document 2-A can you 
explain to me— 

THE COURT: 2-A? 

MR. FRIEDMAN: 2-B. I am sorry, Your Honor. 

BY MR. FRIEDMAN: 

Q Can you explain to me the meaning of the letters 

S/PA and one is illegible, and another letter “AC”? 
251 <A These initials mean Special Account. 

Q Can you tell me what this signified, “Special 
Account,” in terms of your Philippine National Bank 
dealing with Nampo, what kind of an account was it? 
A It was an ordinary deposit account. 

Q If it was an ordinary deposit account, why was it 
called “Special Account?” A That is only for the pur- 
pose of setting it apart from the other accounts. 

Q In your ordinary banking practice, Special Account 
has no different significance from Ordinary Account? 
A Referring just to this particular account, this heading 
is merely a descriptive heading of the account. 

Q Can you explain, from your knowledge of the 
records of the bank, why it was designated Special Ac- 
count? A To offset it from the other account we had 
with Nampo? 

Q And what was the other account you had with 
Nampo? A It was a time deposit account. 

Q And what were the characteristics of this Special 
Account to which I am referring that distinguished it 
from your time deposit account? A This other account 
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of the bank with Nampo was entitled “Special Account”, is 

different from the other account with Nampo which was 
entitled Time Deposit. 

252 Q But how was it different? A It is different 
in that the ordinary deposits and withdrawals from 

our account with Nampo are reflected in this account. 

Q Were the sources of the funds deposited in this 
Special Account different from the sources of the funds 
deposited in the regular account? A No, sir. 

Q How do you know that? A Well, taken from our 
vaults. 

Q Will you show me where in the books—do the books 
indicate what the source of the funds was deposited in 
the Special Account from one side as distinguished from 
the source of funds deposited in the ordinary account? 
A Ihave already explained this morning that the source 
of this deposit, that is, with Nampo, was from our cash 
account. 

Q But you know of no further distinction between 
those two accounts; is that correct? A Yes, sir. 

Q Now, looking at the original again, this original 
ledger—you were reading from Page No. — can you tell 
me? A One. 

Q Page No. 1 under the “Due from Nampo, Special 

Account.” A That is right. 
253 Q And this next succeeding page is designated 
— A 1A. 

Q 1-A. And the next page is designated No. —— A 
No. 2. 

Q Now—but these are entries in the same account: 
is that correct—as on page one? A Yes, that is right. 

Q Would you indicate from Page 2 the dates that are 
involved. I mean, the beginning date of the entry and 
the ending date? A Page 2, the period May 27 to July 
12, 1943. 

Q Now, will you read from Page 2, will you read the 
heading, the full heading that appears there? A The 
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exact heading that appears on this page is, “Due from 
Nampo Kaihatsu Kinko, Special and Clearing Account.” 

Q Will you repeat that last, “Special and. Clearing 
Account?” A Clearing Account. 

Q Can you explain from this heading what the term 
Special and Clearing Account means? A That simply 
means that this account was also used by the Philippine 
National Bank to record our transactions with the clear- 
ing house, that is, under the Nampo Kaihuto Kinko. 

Q Doesn’t that mean that this account reflects 

254 the transactions carried on by the Philippine Na- 
tional Bank for the Japanese military authorities 

and its agent and that the funds in that account did not 
belong it it? A Will you please repeat that question? 

Q As an accountant, I am asking you, does not this 
designation, Special and Clearing Account, indicate that 
the funds debited and credited to this account were not 
the funds of the Philippine National Bank, but were funds 
furnished by the Japanese military authorities to the 
Philippine National Bank and owned by the military au- 
thorities; isn’t that what the account means? A No, it 
does not reflect what you have said. This is an ordinary 
account of the bank. 

Q But you have no other account called Special and 
Clearing Account? A No, no other. 


Q Will you explain to me the meaning of the 

255 entry opposite the date August 3rd, 1945, and in- 

dicate the amount of the entry? A This entry 

that you have just indicated simply means that we wrote 

off the books the credit balance that remained in the 

emergency note redemption fund and, as per this ex- 

planation, to offset the amount due from the Philippine 

Executive Commission. 

Q And what is the name of this account? A This is 

the subsidiary ledger of the suspense account. 
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Q And that is the same account, is it not, that is re- 
ferred to in Exhibit 2, Schedule 7, on Sheet 3? A This 
is the same—I mean, the amount of 4,142,412.47 appear- 
ing as a credit in Exhibit 2-P, is the same amount that 
appears in the Schedule 7 marked with the letter “@” 
for cross reference. 

Q And it reflects the same transaction? A The same 
transaction. 

Q Now, I ask you to look at Exhibit 2-R— 

MR. McCARTHY: Your Honor, is that “I” or “R”. 

MR. FRIEDMAN: 2-R. 

BY MR. FRIEDMAN: 

Q As I understand, this reflects losses claimed by the 
Philippine National Bank under Executive Order No. 49 

of June 6, ’45; is that correct? A This exhibit 
956 reflects the losses determined so far suffered by 

the bank to the date of August 3, 1945, when we 
were adjusting the accounts. 

And will you look at the breakdown that is attached 
to the Exhibit 4-R and particularly at Item 15 thereof, 
and will you tell me what that figure ist A This is the 
same account that I had previously described as emer- 
gency notes redemption fund account. 

Q This is the same figure which appears in Schedule 7 
of Sheet 3. A That is right. 

Q And in Exhibit 2-P? A Right. 

Q Now, inviting your attention to Exhibit 2-B, will 
you indicate the figures opposite the date March 9, 1943— 
the amount? A The amount opposite March 3 or March 
5? 

Q March 5. A Opposite March 5—there are two 
figures. 

Q I beg your pardon? I am referring to the debit 
item. A Referring to the debit item, is 4,142,972.50. 

Q Can you tell me what relationship, if any, that 

figure which you have just read from Exhibit B 
257 has to the figures which we have just mentioned in 

the breakdown to Exhibit R in Sheet 3, Schedule 7. 
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A That figure has no reference at all to the latter 
figure in this Exhibit 2-P. 

Will you tell me then what the figures in Exhibit R 
—2-R, Exhibit 2-P and Sheet 3, do represent? What is 
that figure then, if it has no relation to this, what is that 
figure? A What are the figures you are referring to? 
There are three. 

Q I am referring now to the figure in Sheet 3, Sched- 
ule 7, on the right hand side of the ledger 4142—I am 
referring to Exhibit 2-P to the figure 4142—and in the 
breakdown to Exhibit R, the figure after Item 18, 4,142,- 
412.47, and ask you what that figure does represent? A 
The figure marked Letter “G” in Schedule 7, Sheet No. 
3, is the same figure appearing in the credit column of 
Schedule 2-P. 

Q But what does it represent? I know it is the same 
figure, but what does it represent? You said it had no 
relation to the figure in Exhibit 2-B under the debit item 
on March 9. You said it had no relation to that. What 
does it relate to? A The figures shown in Schedule 7 
marked Letter “G” which I said is the same figure as 

the credit to the subsidiary ledgers of suspense ac- 
258 count— 

Q Referring to “J”? A “qG’—is the balance 
of the credit account under the name emergency notes re- 
demption account, which were written off the books to 
offset the amount due from Philippine Executive Com- 
mission. 

Q You testified yesterday, Mr. Villatuya, and I am 
referring to the transcript of your testimony at Page 115, 
you testified yesterday, referring to Exhibit 2-R, you 
testified as follows: 

“This amount,” namely 168,576,877.77. “This amount 
represented the different credits and liability balances 
that were to be written off the books also under Act 672, 
and as per schedule of accounts attached to this ticket, 
you will note, or we'll note, that under item No. 15 is the 
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account ‘Emergency Notes Redemption Fund,’ with the 
balance of 4,142,412 and 47 centavos. This is the amount 
or balance of the emergency notes redemption fund ac- 
count that we wrote off under the aforementioned Govern- 
ment Act 672.” 

You will recall this morning I asked you whether the 
suspense account as shown on Schedule 3—I beg your 
pardon—Sheet 3, Schedule 7 of Exhibit 2, did not reflect— 
I asked you whether that did not reflect a point of view 

on the part of the Philippine Bank that it claimed 
259 that it had lost—that it had a loss of all of the 

four million—of at least all of the 4,040,400 pesos 
which it claims were sent to Bacolod and Iloilo, and I 
understood you to say that it did not so reflect. 

Now, can you explain in view of your testimony and 
in view of the exhibits, how you reached the conclusion 
that the suspense account didn’t reflect a loss? A What 

i sirt 

Q A loss of at least the fall amount of 4,042,400 
pesos—at least that amount. The loss is greater, but I 
am asking you if it didn’t reflect a loss of at least that 
amount? A I do not recall I testified that there was a 
complete loss. 

Q I am asking you now, in view of the records, what 
would you testify as to whether there was or wasn’t, so 
far as the books show? A As far as the record shows, 
there was a loss to the Philippine National Bank. 

Q Of how much? A Out of the four million that 
we withdrew from Nampo? 

Q Yes. A Of 1,090,041. 

Q How, then would you on Exhibit 2-R and its sub- 

sidiary: list as a loss emergency notes redemption 
260 fund in the amount of 4,142,412 pesos and 40 

centavos? A We did not list this amount as a 
loss. It was a credit account. 

Q Do you recall your testimony yesterday which I 
have just read to you that it was written off as a loss? 
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A To offset the assets that were written off. 

Q But under Exhibit 4B you state, as I understand 
it, that all of the items listed in the breakdown were 
written off under a special Philippine law as 2 loss; is 
that correct? A I did not say it was written off as a 
loss. 

Q Well, I ask you now, is itt A These accounts that 
were broken down in Exhibit R, are the liability accounts, 
including surplus that were written off the books to offset 
the losses that were incurred by the bank on the asset 
side of the books. 

Q Isn’t it a fact that these entries in the suspense 
account reflect a claimed loss of over four million, whereas 
at the Iloilo branch you recovered more than a million and 
a half treasury certificates from this transaction? Isn’t 
that a fact? A’ What do you mean by recover? 

Q You got for your own use—you didn’t lose it to 
the Japanese or you didn’t give it away to anyone else. 


You kept it. A That was the money of the bank. 
261 Q JI understand. I am asking, though, why your 

books showed a loss of 4,142,412, whereas you re- 
covered over a million and a half of that amount. Do 
you know? A. This 4,142,412.47, I did not say that this 
was a loss. This is one of the credit accounts that were 
written off the books to offset the written off assets. 


261 REDIRECT EXAMINATION 


BY MR. McCARTHY: 

Q Mr. Villatuya, would you state the status of the 
Philippine National Bank in Manila; what type of a 
bank itis? A The Philippine National Bank is nothing 
but a private commercial bank. 

Q The government has a large stock ownership in 
the Philippine National Bank? A That is right. 

Q Do you know how many other stockholders there 
are? A I know there are approximately 80 stockholders. 


152 


Q Are these private individuals? A Yes, sir. 

Q Mr. Villatuya, there has been some testimony here 
about the source of the Philippine pesos on the books of 

the Philippine National Bank. 
262 Now, would you turn to Philippine National 
Bank’s Exhibit 2-A, and reading from Line 50, 
which is already in evidence, there is the sum of 2,903,720 
pesos and 50 centavos; is that correct? A May I get 
the question, sir? 

Q On Line 50 of the P.N.B. Exhibit 2-A, how many 
Philippine Treasury Certificates are there listed? A On 
March 1st there was 2,903,720 and 50 centavos in treas- 
ury certificates. 


Q Turning to your Exhibit 2, Sheet 1, Mr. Villatuya, 
I would like to go over this schedule with you to clear up 
some of the questions that were raised on cross exami- 
nation. 

We have as an opening balance on March 3rd Philip- 
pine Treasury Certificates in the sum of 2,906,377, Philip- 

pine Treasury Certificates, and 50 centavos. And 
263 then in the Philippine Bank Note situation, on 

March 4, 1943, you have 1,472,600 pesos. And then 
you show that this sum of Philippine Treasury Certifi- 
cates and this sum of Philippine Bank Notes were de- 
posited in Nampo; is that correct? A That is correct, 
sir. 

Q Then you show that on March 9, a sum similar to 
this sum of Philippine Treasury Certificates and Philip- 
pine Bank Notes were withdrawn from Nampo; is that 
correct? A That is correct, sir. 

Q Mr. Villatuya, do you remember, from your own 
personal knowledge, the approximate amount of money 
that the branches had in Philippine Treasury Certificates 
just after the Americans had left Manilat A Approxi- 
mately one million pesos. 
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Q You have testified that that money was brought 
into the head office. A Yes, sir. 

Q To your knowledge, would that million represent 
part of this 2,906,377 treasury certificates that are in your 
opening balance on March 3rd? A It would be, sir. 


Q When the bank reopened on February 3rd, 

1942, your testimony is that the bank continued 

to receive deposits of Philippine Treasury Certificates? 
A Yes, sir. 

Q Did you continue to receive deposits of Philippine 
Bank Notes? A Yes, sir. © 

Q For how long a period after the opening of the 
bank did you continue to receive deposits of treasury 
certificates and P.N.B. Bank notes? A We continued to 
receive deposits in Philippine Treasury Certificates and 
P.N.B. Bank Notes to the time of December 1943, and in 
small amounts during the latter part of the occupation. 

Q Do I understand you correctly that up until—from 
the time the bank opened in February 3, 1942 until the 
middle of 1943 treasury certificates and Philippine Bank 
Notes were being deposited with the Philippine National 
Bank? A Yes, sir. 

Q And those funds so deposited, plus the million, ap- 

proximately, that came from the branches, are re- 
265 flected in these totals of your opening balance in 

the Philippine Treasury Certificates as of March 
3rd, and in the opening balance of the Philippine Bank 
Notes as of March 4th? A Yes, sir. 

Q Now, when you made your deposit with Nampo, the 
statement here shows you deposited on March 4th, 1,440,- 
000 pesos, and on March 5th, 4,142,972 pesos and 50 cen- 
tavos; is that correct? A Yes, sir. 

Q Was that deposit all in one currency, or would you 
describe it? A They were in mixed currencies, sir. 
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266 Q Yon testified this is a mixed deposit. A 
Yes, sir. 
Q A mixed deposit would be composed of these treas- 
ury certificates and P.N.B. Bank Notes and what 
267. other currency? A Japanese Military Notes. 

Q Mr. Friedman read you testimony taken at a 
prior hearing in the Philippines in the case of the Philip- 
pine National Bank Claim 731 and the case of the Bank 
of the Philippine Islands 751, and he read from Mr. 
Dizor’s testimony on Page 98: 

“Question: Do you personally know what kind of 
money was deposited by the Philippine National Bank 
under that Special Account? 

“Answer: I cannot tell you. This must have been 
deposited in mixed currency, Japanese currency, Philip- 
pine money and checks.” 

Is that a correct statement? A That is a correct 
statement. 

Q I now read from Page 206, from the same claim 
of the Philippine National Bank, Claim 731, and claim 
of the Bank of the Philippine Islands, 751. The bottom 
of Page 206, Mr. Buencamino: 

“Question:” Mr. Buencamino is testifying. 

“Question: This is the situation. As cashier of the 
bank, you were given the task of carrying the instructions 
of sending a fixed amount of money to Bacolod and Toilo 

for redemption purposes. It was a matter for your 
268 discretion as to where you would get that money 

for shipment. You determined that you would get 
it from the Southern Regions Development Bank. 

“Answer: We knew from the very beginning that all 
the money would be taken from the Southern Regions 
Development Bank, so we did not have to think about 
that. We could not get the money except from the 
Southern Regions Development Bank.” 

Is that a correct statement? A That is a correct 
statement, sir. 
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these two deposits in 
March 4 and March 5, the 
treasury certificates amounted only 
50 centavos. 
Q You testified you arc acquainted with Executive 
Orders 135 and 136. A Yes, sir- 
Q Could the Philippine National Bank have with- 
drawn any money at that date when it had that 
969 balance to carry out the program of 135 and 136? 
MR. SEARLS: I object, Your Honor. 
THE COURT: State the ground for your objection. 
MR. SEARLS: I think, Your Honor, that is asking 
for a conclusion of the witness, whether the bank could 
have withdrawn. 


MR. McCARTHY: I will reframe the question, Your 
Honor. 
THE COURT: Very: well. 


Q There has been testimony here, Mr. Villatuya, that 
approximately 1,800,000 pesos went to Bacolod and ap- 
proximately 1,800,000 went to Iloilo. 

Would you have been able to ship these pesos from 
the Philippine National Bank after you made your de- 
posit in Nampo? A ‘The records will show that it is 
impossible to get these treasury certificates from our 
vaults because there was only 451,000 treasury certificates 
in the vault. 

Q So you had to withdraw this money from Nampo 
in order to send these monies to Tloilo, the Philippine 

treasury certificates? A Yes, sir. 
270 Q There is testimony, Mr. Villatuya, that when 
this shipment of money from Nampo to Bacolod 


156 


was made, from Exhibit—Plaintiff’s Exhibit 3-A, that the 
sum of 2,021,200 pesos was received at Bacolod from 
Nampo; is that correct? A That is correct. 

Q Mr. Villatuya, I show you Plaintiff’s Exhibit, Philip- 
pine National Bank Exhibit 6, wherein it stated the sum 
of 212,200 is in military notes, and the sum of 1,809,000 
is in Philippine Treasury Notes. 

Was it the practice, Mr. Villatuya, on the books of 
the branch at Bacolod to separate Philippine Bank Notes 
from Philippine Treasury Certificates? A They did not 
make any such distinction between P.N.B. Notes and 
treasury certificates. Both of these two classifications are 
controlled through treasury certificates account. 

Q Is there any indication in the books of Bacolod that 
you have here, how this sum of 1,809,000 Philippine 
Notes are divided as to P.N.B. Notes and Philippine 
Treasury Certificates? A Later on, from the records— 
from the daily statement. 

Q Would you point out the place in the daily 
271 statement, Mr. Villatuya? A I have here the 
daily statement of our Bacolod branch from May 
20, 1942 up to December 16, 1944. On the middle part 
of the statement, under the date of November 6, 1943, 
and November 5, 1943, opposite the account Philippine 
Treasury Certificates, there are two amounts. Under 
November 5, 1943, the balance of Philippine Treasury 
Certificates amounted to 980,525 pesos. However, on 
November 6, 1943, this balance went down to 677,795 
pesos, or approximately a reduction in Philippine Treas- 
ury Certificates account of about 300,000 pesos. 

Now going down a little to the bottom of November 
6, 1943, opposite Line 50, we will note that a new amount 
was included. Opposite Line 50 and described as Philip- 
pine National Bank Notes, ENRF, this amounted to 292,- 
710 pesos, and this accounted for the decrease in the bal- 
ance of treasury certificates account. And to my inter- 
pretation, these movements represent a segregation of 
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Philippine Treasury Certificates ENRF before that date 
into two classifications, treasury certificates and P.N.B. 
Notes. 

Q Mr. Villatuya, that particular group of P.N.B. Notes 
were from the records of the bank contained in that 
special operating account that you testified to the other 

day, cash on hand, Bacolod? A Yes, sir. 
272 Q That would be Plaintiff’s Exhibit P.N.B. 3-A. 
A That is right. 

Q Now, I direct your attention, Mr. Villatuya, to 
Plaintiff’s Exhibit 4-D, and its attachment. Plaintiffs 
Exhibit 4-D shows Philippine Treasury: Certificates on 
hand, 1,196,241; Philippine National Bank Notes, 517,115 
pesos, and military notes, 228,395 and 28 centavos, total- 
ling 1,941,751 pesos and 28 centavos. 

This particular fund is related, is it not, to P.N.B.’s 
Exhibit 4A, under the title Philippine Treasury Cer- 
tificates, 1,804,955 pesos, and the Japanese Military Notes 
of 212,195 pesos? Is that correct? A That is correct, 


sir. 

Q Would you explain that relationship? A As I 
have already stated, in the case of Bacolod, the branch 
did not make any segregation of Philippine Treasury 
Certificates and P.N.B. Notes at the beginning. They 
jast carried these two classifications under Philippine 
Treasury Certificates. Then later on, on November 29, 
1943, the Bacolod branch transferred about 300,000 from 
the classification of Philippine Treasury Certificates to 
PNB. Notes. That was the time when they segregated 
the two classes of eurrency from one account where they 
were formerly carried. 

On approximately the same time, Toilo made 

273 this entry which is marked here as Exhibit 4-D. 
We will note that a classification of this 1,941,751.28 
balance of the original amount of 2,021,200, the two cur- 
rency: classifications were segregated. Where they were 
formerly carried under only one treasury certificate ac- 
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count, and that was the amount of 1,814955 that appears 
in this exhibit 4-A. 

Q Mr. Villatuya, would you explain the relationship 
of the head office, Manila, and the branches in relation to 
handling assets between a branch and the head office? 
A The branches of the Philippine National Bank oper- 
ate or are controlled by the Manila office through the 
books by setting up in the Manila office a Due From 
Branches account. In the books of the branches, the lia- 
bility of the branches to the Manila office is controlled by 
a Due to Manila Office account. So that if the Manila 
office were to send cash, for example, to these branches, 
this transaction would be reflected in the books of the 
Manila office as a debit to the Due From Branches ac- 
count. 

Now when the branches or the branch receives this 
money, for example, then that would be taken up in their 
books as cash and as a liability of the branch to the 
Manila office, and therefore, credited to the Due To 
Manila Office account. However, from the view point of 

the whole bank, this does not mean anything but 
274 just a transfer of the location of one asset from 

Manila to the branch or vice versa, but when we 
make our consolidated statement, the situation is the 
same. 

Q Well now, when that “payable” was established on 
the books of the Bacolod branch on March 11, where the 
head office, if you remember, you testified, the head office 
was debited on the books of the Bacolod branch, and the 
CAO Accounts Payable was credited on the Bacolod 
branch; is that correct? A That is correct, sir. 

Q In the Iloilo branch, was not the same procedure 
followed, that is, that the head office was debited and the 
accounts payable was credited? A That is correct, sir. 

Q And you say these entries are controlled from the 
head office? A Yes, sir. 

Q What offsetting entry was made on the books of 
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the head office to reflect these credits? A In the books 
of the Manila office, on March 11, 1943, there was set up 
in their accounts receivable account the amount of four 
million pesos as due from the central administrative or- 
ganization. This is offset by the credit accounts under 
the title Accounts Payable, Centra] Administrative Or- 

ganization, which was set up in the books of Baco- 
275 lod and the Lloilo branches. 

Therefore, from the viewpoint of the whole organiza- 
tion of the bank, there was entirely no change in the 
status after these two accounts were opened, because al- 
though they—we used the title Accounts Receivable, it 
does not appear from the records that we have some- 
thing, that we have advanced or given out value so as to 
debit the accounts receivable or any other asset account. 

On the other hand, when the accounts payable account 
which was later on changed to emergency notes redemp- 
tion fund account in the Manila office was set up in the 
books of the bank. We did not receive anything of value 
nor are we obligated to pay out something to anybody: 
in the true sense of the word “liability.” So these two 
accounts were merely an accounting device on the part 
of the Philippine National Bank in order that the redemp- 
tion operation that we were called upon to implement 
would be recorded through the accounting records. 

Q So then, Mr. Villatuya, the accounts receivable 
debited in the Manila branch and the accounts payable 
credited on the branches of Bacolod and Iloilo were mere 
internal bookkeeping, one offsetting the other? A Yes, 
sir. 

a ° es * 
276 Q Now, this sum of money that was taken from 
the Bacolod branch in March 1945, you have testi- 
fied under Plaintiff’s Exhibit 3-H, that that sum of money 
was entered as a special deposit with the bank of Taiwan 
in the sum of 1,090,041; is that correct? A That is cor- 
rect, sir. 
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Q Now, will you explain where—how that money was 
transferred—not transferred—how that bookkeeping entry 
on the books of the Bacolod branch was terminated? A 
That bookkeeping entry was closed out in the books of 
the branch on August 7, 1945, during the period when 
we were adjusting the war losses of the bank, and this 
means that this amount was transferred to the head office 
and should be carried in the head office. 

Later on, when the head office received advice of this 
transfer, we wrote this amount off to suspense account 
as part of the process of determining the net loss of the 
bank. 

Q Was this sum of 1,090,041 pesos a direct loss of 

the bank? A That is a direct loss of the bank. 
277 Q Mr. Friedman made some reference to the 

daily statement in reference to the Yokohoma 
Specie Bank. I direct your attention to the daily state- 
ment set forth in Plaintiffs Exhibit 2-A. Would you 
read from Line 80 the amount due from the Yokohoma 
Specie Bank due to the Philippine National Bank for 
March Ist, 19437 A On March 3rd, 1943, this record 
shows that there was a total amount of 3 million pesos 
due from the Yokohoma Specie Bank, divided into two 
amounts here as one for 3- and the other for 2 million. 

THE COURT: Just a minute. Read the answer, Mr. 
Reporter. 

(Answer read.) 

THE WITNESS: That is 5 million. 

BY MR. McCARTHY: 

Q That shows the amount due from the Yokohoma 
Specie Bank to the Philippine National Bank of 5 million 
pesos? A That is correct, sir. 


278 Q Mr. Villatuya, to your knowledge, did the 

puppet government, the Central Administrative 
Organization, have on deposit in March, 1943, any moneys 
in a deposit account? 


THE WITNESS: The Central Administrative Organ- 
ization had no deposit with the Philippine National Bank 
on this particular date. 


9 Q Did the puppet government of the Philip- 
pines in March, 1943, have any available funds on 
deposit with the PNB which could have been used for 
this redemption program? A These records show that 
the puppet government had no money on deposit with 
the Philippine National Bank that could be used for this 
program. 

Q Was there ever established in the books of the PNB 
bank by the puppet government of the Philippines any 
fund for carrying out this redemption program? A The 
records do not show. 


280 RECROSS EXAMINATION 


BY MR. FRIEDMAN: 

Q Mr. Villatuya, can you tell me how many branches 
the Philippine National Bank had on March 3, 1942? 
A There were 10 branches. 

Q Can you name them? A We had Baguio, Dagu- 
pan, Tarlac, Cabanatuan, Lucena, Legaspi, Cebu, Baca- 
lod, Iloilo and Davao. 

Q Now you testified on redirect examination that on 
February 3, 1940 the branches had in their possession 1 
million pesos in Treasury certificates. Will you please 
tell me how much each one of the branches you have 
named had at that date? A Well, they had various 
amounts. 

Q Will you indicate the amounts that each one had? 
A I am not in position to say how much a particular 
branch had on that particular date. 

Q Well, can you show me anywhere in the books of 
the Philippine National Bank a record indicating what 
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each branch had on that date, 
in court would 
have in Philippine 
explained to you, the trans- 
ntrolled through 2 


actions. 

_ Q How then, if you can’t tell me, are you able to 
testify to positively a million among the branches, if you 
don’t know the figures? A I know it of my own per- 

_ sonal knowledge. 

_ Q How do you know it? A We had been gathering 

| the Treasury certificates from our branches. 

Q How do you know you had it? What official record 
is there to that effect? A I am stating that from my 
own knowledge. 

Q But you cannot tell me that there is a record in 
the bank that shows that? A There may be records in 
the office. 

But have you ever seen them? A I saw them 
during that time. 

Q You saw a record that showed exactly how much 
each one had? A During 1942. 

Q. You have seen them? A Yes. 

Q But you don’t remember what they said; is 

282 + that correct? A Bight now I do not recall, except 

that I know there was approximately about 1 mil- 
lion pesos. 


If Your Honor please, I move to 


strike Exhibits 
The basis of my 

examination of the recor 

ag well as cross examination, discloses 

that have been offered are piecemeal and do not contain 
all information available bearing upon the issue 

983 which the exhibits are tending to show. The ex- 
hibits are offered, as T understand them, to show 


ownership of certain funds. Now it is quite clear from 
cross examination that unless we had the records from 
the time of the opening of the bank through 42, we could 
not arrive at the source of the fund. There are indica- 
tions in the books—I am not saying conclusive, but from 
the records and the testimony, there are indications that 
the Philippine National Bank received all its money from 
the Japanese and that perhaps none of this money: be- 
longed to it. 

THE COURT: What evidence do you say there is in 
the record that would indicate that? 

MR. FRIEDMAN: The evidence in the record which 
indicates that is, first of all, the testimony that at the 
time the bank opened, the main office had no Treasury 
certificates. Second, in the records themselves, we have 
a description. We have these various accounts between 
the Yokohoma Specie Bank, on the one hand, and the 
Philippine National Bank, on the other, the Philippine 
Executive Commission, on the other. That, I say, sug- 
gests what I think is a matter of common knowledge in 
the Philippines, that the Philippine National Bank was 
nothing but an instrumentality of the Japanese military. 
Furthermore, my examination of the witness on the so- 
called Nampo account, by looking at a description in his 
own books, called a special clearing account, suggests 
very strongly in my mind that this was an account 

that really didn’t involve money of the Philippine 
284 National Bank but an account they held for the 
Japanese and just kept the books. 

I suggest further, Your Honor, that it is clear that the 
answer to this question couldn’t be achieved unless we 
had the ledgers of the accounts for 42 between the 
Philippine National Bank on the one hand, the Bank of 
Taiwan, the Yokohoma Specie Bank, the puppet govern- 
ment, on the other, we would not be able to challenge or 
to test the validity of the piecemeal records that are now 
being offered. They: didn’t bring these records. If they 
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want to offer the whole records, I have no objection, so 
we could really get at it. I submit, however, that this 
piecemeal offering is unfair and doesn’t reflect the true 
situation. 

THE COURT: Mr. McCarthy. 

MB. McCARTHY: Your Honor, I would like to point 
out that the witness has testified that he has brought all 
the available books pertaining to this claim to this court- 
room and that he has made extracts from each and every 
entry pertaining to this claim, and that these books have 
been made available to Mr. Friedman. 

Now the complaint in this action was filed in July, 1946. 
If Mr. Friedman had wanted to obtain that information 
for any reason, he could have obtained quite a bit of it by 

deposition. We submit, Your Honor, we have laid a 
285 proper foundation for the introduction of this evi- 
dence. 

THE COURT: Does Government counsel desire to be 
heard? 

MR. SEARLS: I have nothing to add on this motion, 
Your Honor. 

THE COURT: Anything more, Mr. Friedman? 

MR. FRIEDMAN: No, Your Honor. 

THE COURT: I believe upon the basis of the testi- 
mony of the witness, that these are all the available rec- 
ords. The Court must deny your motion to strike the 
exhibits. I think your objections basically go to the 
credibility, the weight to be given in evidence to the rec- 
ords. I will deny the motion. 

° * * * 
287 THE COURT: How much other testimony is 
there in the case? Do you have any other witness 
than this witness? 
MR. McCARTHY: No, Your Honor. 
THE COURT: Is the Government going to offer any 
testimony ? 
288 MR. SEARLS: No, Your Honor, not if no fur- 
ther testimony is offered on behalf of the plaintiffs. 
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THE COURT: Do you have any rebuttal testimony, 
Mr. Friedman? 
MR. FRIEDMAN: No, Your Honor. 


295 DIRECT EXAMINATION 


BY MR. McCARTHY: 
Q What is your name? A Jose V. Buenaventura. 
Q Where do you reside, Mr. Buenaventura? A 129 
San Juan Street, Pasay City. 
Q And you are a citizen of what country? A Tama 
citizen of the Philippines. 
Q By whom are you employed? A Beg your 
pardon? 
Q By whom are you employed? A Iam employed by 
the Philippine National Bank, Manila. 
Q How long have you been employed by the Philippine 
National Bank? A 41 years by now. 
Q What position do you now hold with the Philippine 
National Bank? A I am at present one of the Vice 
Presidents of the Philippine National Bank. 
296 Q Where were you employed in December 1941? 

A In December 1941, I was Acting Manager of the 
Bacolod branch of the Philippine National Bank in 
Negros. 

Q And where were you employed during the occupa- 
tion? A I was Acting Manager in the city of Bacolod, 
Negros Island, during the occupation. 

Q I show you Plaintiff’s Exhibit P.N.B. No. 6 and ask 
you, is that your signature at the bottom? A These are 
my initials that appear at the bottom. 

Q Will you state the circumstances, Mr. Buenaventura, 
how you came to put your initials at the bottom of this 
exhibit? A This is a receipt for the sum of 2,021,200 
pesos received at the Bacolod branch from the Southern 
Development Bank of Manila, and being a receipt, I had 
to sign the same. 
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Q What was the receipt for? A This is a receipt for 
funds sent over by our head office from Manila to the 
branch in Bacolod. 

Q Who delivered that money to the branch at Bacolod? 
A This sum of money was delivered in Bacolod by two 
representatives from our head office, Mr. A. C. Bautista, 
now deceased, Mr. B. Y. Dizon, accompanied by two 
Japanese civilians from the Southern Development Bank 
in Manila. 

e a ° e 
297 Q When did you count the money? A On the 
date of receipt, March 12, 1943. 

Q I show you Plaintiff's Exhibit No. 7 and ask you 
what you know about this exhibit? A This is the tally 
sheet supporting the 2,021,200 which was contained in 
wooden. boxes. 

Q Whose handwriting is on the receipt, if you know? 
A This is the handwriting of one of the civilian Japanese 
who was in company with the representatives of the bank 
from Manila. 

Q How did you come to have that in your possession? 
A After the delivery of the money contained in boxes 
and after the issuance and completion of the receipt 
appearing as Exhibit 6, this talley sheet was left, together 
with a copy of the receipt that we had on file in the bank. 

MB. MecCARTHY: Your Honor, at this time I would 
like to offer into evidence Plaintiff’s Exhibit No. 7, on the 
ground it is a memorandum in the course of the business 
connected up by the testimony of the witness. 

THE COURT: Any objection? 

MR. FRIEDMAN: No. 

THE COURT: The Exhibit will be admitted. 


298 Q Mr. Buenaventura, I show you Bank of the 

Philippine Islands No. 5 and Bank of the Philippine 
Islands No. 6, and ask you to say what you know about 
them? A Bank of Philippine Islands Exhibit No. 5 is 
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the letter addressed and delivered to me by Mr. Yoshida, 
Manager of the Bank of Taiwan, Ltd. in Bacolod at that 
time, and who is as well the financial advisor to the 
Japanese military office. This was delivered to me by Mr. 
Yoshida on March 1st and it was after the bank was 
closed. 

Q What are those markings at the bottom of this 
particular letter, Mr. Buenaventura? A This Japanese 
writing at the bottom of the letter is the written confirma- 
tion by the high command stationed in Bacolod City at 
that time which I requested of Mr. Yoshida to obtain in 
order to give further force to this order for the delivery 
to him of all Philippine notes that we have in our posses- 
sion at that time. 

Q Would you explain the circumstances, then, of Plain- 
tiffs Exhibit—that is, B.P.I. Exhibit No. 6? A B.P.I. 
Exhibit No. 6 is the receipt, formal receipt, covering the 
amount of 1,090,041 pesos, representing Philippine Treas- 
ury Notes and Philippine National Bank Notes which I 
delivered to Mr. Yoshida as Manager of the Bank of 
Taiwan and Financial Advisor of the Japanese Army. 

Q In what manner did you deliver these monies, 

299 Mr. Buenaventura? A These monies were de- 

livered in bundles which were subsequently placed 

in wooden boxes and which were upon completion of the 

delivery and placement in the wooden boxes, were taken 

by Mr. Yoshida and his representatives, his companions in 
the bank. 

Q Who accompanied Mr. Yoshida? A Mr. Yoshida 
was accompanied by the cashier, accountant, and another 
clerk of the bank of Taiwan, and two armed Japanese 
soldiers. 

Q Where did the boxes come from, Mr. Buenaventura, 
that this money was packed in? A Those boxes were 
the empty ones that we had in storage in our Bacolod 
office. Those were the boxes which were the containers of 
the sum of money that we received from our representa- 
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tive, Mr. Bautista, and Mr. Dizon, and accompanied by two 
Japanese civilians of the Southern Development Bank. 

Q In other words, these are the same boxes that the 
monies were delivered to you in March 1943? A Yes, 
sir. 
Q Were there any markings on these boxes? A 

There were Japanese characters in black paint on 
300 those boxes. 
Q Do you know what those Japanese characters 
meant? A Iam sorry, I don’t know. 

Q What type of boxes were they? A They were 
boxes made from pine timber. 

Q What size were they? A They were about a yard 
long, about two-thirds of a yard tall and almost two-thirds 
of a yard wide also. 

Q Were these boxes of uniform size? A They are 
not of uniform size. There are smaller ones, but most 
ordinarily, they were of the type that I had described. 

Q Who packed the money in the boxes? A I, with my 
men, placed the bills in the boxes as they were checked 
and counted, and the representatives of Mr. Yoshida were 
putting the covers and nailing them. 

Q How was this currency packed? Was it packed 
loosely or how was it packed? A They were packed in 
the boxes by bundles. 

Q Would you describe the bundles? A The bundles 
are wrapped in wrappers, with printed Philippine Treas- 
ury Notes, and each wrapping contains 100 pesos of notes. 

Q Do you know what denominations those notes of 

currency were? A They were of different de- 
301 nominations. There were ten peso bills, five peso 

bills, 2 peso bills, 1 peso bills, some twenty peso 
bills and a féw fifty, one hundred and five hundred peso 
bills. 

Q Do you know how many of each denomination were 
packed in those boxes? A At the time we packed them, 
my cashier in the branch has a list of the bills so packed. 
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Q Do you know exactly how many of each denomina- 
tion were packed? A At this time I cannot remember 
any more. 

Q Do you have the list that that party made you 
mentioned? A There was a list, but we cannot locate 
them now. 

Q Mr. Buenaventura, you testified in a former hearing 
in reference to this case? A Yes. 

Q When was that, Mr. Buenaventura? A It was 
about ten years ago, way back in 1949, in the PAPA. 

Q I would like to read from Page 58 of Mr. Buena- 
ventura’s testimony—taken in the Philippine National 

Bank hearing prior to consolidation. Page 58: 
302 “Question: The money which you gave to Yo- 
shida, in what denomination was it? 

“Answer: They were in mixed denomination. Accord- 
ing to the record of the cashier they consisted of 500-peso 
bills down to 1-peso bills in Treasury Certificates; and the 
PNB Circulating Notes consisted of 100-peso bills, 20-peso, 
10-peso, and 5-peso bills. 

“Question: Do you know how much were in 5, 10, and 
20? 

“Answer: There were ?439,367.00 in one-peso bills, 
105,484.00 in 2-peso bills and *208,140.00 in 5-peso bills; 
27,150.00 in 10-peso bills, *5,760.00 in 20-peso bills, 
500.00 in 50-peso bills, 1,200.00 in 100-peso bills and 
1,000.00 in 500-peso bills.” 

In view of your testimony, Mr. Buenaventura, does this 
refresh your recollection? A Beg your pardon? 

Q -I say, does this refresh your recollection as to 
denominations? A Yes, it does refresh my recollection. 

Q Would this be a correct statement A It is a 
correct statement. 

o e se ° 
303 Q Mr. Buenaventura, what I am seeking is this: 


After the American forces liberated Bacolod, what 
did you do? A After the American liberation forces 
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took possession of Bacolod, as Acting Manager of the 
Philippine National Bank branch of Bacolod, I immedi- 
ately made inquiries as to which organization of the 
occupation army I should see in order to report the seizure 
of the money of the Philippine National Bank by 
304 the Bank of Taiwan, and Lt. Crawford, who was 
the finance officer, was the man that I contacted and 
I reported to him that early in the month of March 1945, 
that the Japanese, through the Manager of the Bank of 
Taiwan, took all the Philippine Treasury Notes and 
Philippine National Bank Notes that I had in the branch 
at Bacolod. 
Q When did you see Lt. Crawford? 


e * e ° 


THE WITNESS: Bacolod was liberated on March 28, 
1945. I met Lt. Crawford three days after that, after the 
liberation, On March 28. 

BY MR. McCARTHY: 

Q After you had seen Lt. Crawford, what did you do 
next? A After I had seen Lt. Crawford I again a few 
days later made representation to meet Lt. Crawford again 
for the purpose of requesting his assistance to enable me 
to open the vaults of the bank which had been under fire 
and was burned by the Japanese and had been burning for 
two days. 

Q Did you mention to Lt. Crawford about the where- 
about of the money? A I repeated to him of the seizure 
by the Japanese of the money. 

Q What next happened in reference to this money? 

A <A few days after my second interview with Lt. 
305 Crawford, an American soldier came to the place 

where I live and told me that Lt. Crawford wantea 
me to see him at the Capitol Building of the Provincial 
Government of Negros Occidental in Bacolod City. I im- 
mediately went to see Lt. Crawford and I asked him what 
he has for me. He told me that boxes of money captured 
by the army in the battlefield at Patag were in the Capitol 
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Building and that he wanted me to see and identify if 
those were the boxes and the money that had been seized 
from me, from the bank. 

Q Will you describe those boxes of money that Lt. 
Crawford wanted you to talk about? 

THE COURT: I think it would be well to ask the 
witness first if he saw the boxes. 

BY MR. McCARTHY: 

Q Did you see these boxes, Mr. Buenaventura? A 
Lt. Crawford accompanied me in the Capitol Building and 
showed to me the boxes that were piled in a place there in 
the building and when I saw the boxes, I told Lt. Crawford 
that they are the very boxes in which the money that was 
taken from the bank from me in Bacolod were placed and 
carried by the representative of the Bank of Taiwan, Mr. 
Yoshida, and I told him that I felt pretty sure that the 

money contained therein is the money that was 
306 taken from the bank, from my bank. 

Q What markings were on those boxes? A As 
I had stated earlier, those Japanese markings called 
characters. 

Q Were the boxes opened in your presence? A Yes, 
they were all opened in my presence. 

Q Would you describe the contents of those boxes? 
A The contents of those boxes were the bundles of money 
wrapped in the wrappings of Philippine Treasury Notes, 
Philippine National Bank Notes. 

Q Were those the same monies that were packed by 
you into those boxes when they were turned over to the 
Bank of Taiwan? <A Yes, they are. 

Who was present at that time when you described 
those boxes to Lt. Crawford, or identified them? A That 
was in the Capitol Building, Lt. Crawford was there, 
Colonel Woehrle, Lt. Crawford’s immediate boss, and a 
number of American soldiers, opened the boxes and threw 
down on the floor the money contained in the boxes. 
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Q Did you count the money at that time? A I was 
not permitted to count the money at that time. 

MR. McCARTHY: Your Honor, at this time I would 
like to offer into evidence Plaintiff's Exhibit P.N.B. Ex- 
hibit No. 8, that is, the exhibit of April 9, written by 

Colonel Woehrle to Colonel Gocker, which Mr. 
307 Searls has already stipulated as authentic. 

I would like to offer it for the purpose of show- 
ing the dates that this testimony of Mr. Buenaventura, in 
reference to identification, took place. 

THE COURT: Let me see the exhibit. 

MR. SEARLS: If Your Honor please, this is offered 
solely for the purpose of fixing the date he saw the money 
April 8, 1945. I have no objection. If it is offered for any 
purpose beyond that, I have the same objection I had 
before, that it is hearsay. 

THE COURT: Is that the sole purpose for which you 
offer the exhibit, Mr. McCarthy? 

MB. McCARTHY: I would like to offer it for that 
purpose, Your Honor, and for the further purpose that it 
is no longer hearsay, that Mr. Buenaventura has taken it 
out of that category. 

MR. SEARLS: I don’t see, Your Honor, how anything 
Mr. Buenaventura can say or could say that would take 
the third paragraph out of the character of hearsay. 

THE COURT: The third paragraph? 

MR. SEARLS: Yes, Your Honor. “The following 
day.” 

THE COURT: Anything further, Mr. McCarthy? 

MR. McCARTHY: I would like to point out, Your 

Honor, that Colonel Woehrle was present, Lt. 

308 Crawford, and in the fourth paragraph it states, 

“The following amounts were counted to the nearest 

thousand pesos,” where it describes the various amounts 

of treasury certificates and Philippine Bank Notes and 
the further description contained in Paragraph 5. 

THE COURT: I believe the exhibit is susceptible to 
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the objection of hearsay. I will sustain the objection. 

Will counsel stipulate that it was on Sunday, April 8, 
1945 that this witness saw the contents opened as the 
letter indicates? 

MR. SEARLS: I will stipulate that, Your Honor. 

THE COURT: Very well. 

BY MR. McCARTHY: 

Q What further did you do, Mr. Buenaventura, in 
reference to these monies? A With reference to the 
money, I made representations to claim for the return to 
the bank of the money. 

Q Whom did you make that representation to? A I 
told that to Lt. Crawford. 


309 CROSS EXAMINATION 


BY MR. SEARLS: 
Q Mr. Buenaventura, I show you Philippine National 


Bank Exhibit No. 7. On the second sheet at the left there 
are some characters in a language I don’t recognize. Do 
you see what I am pointing at? A Yes. 

Q What do those characters say? A I don’t know. 

Q Do you recognize them as being Japanese charac- 
ters? A Yes, I do. They are Japanese characters. 

Q You do not read Japanese? A No, I do not read 
Japanese. 

Q Mr. Buenaventura, you testified at an administrative 
hearing in 1950 as well as that one in 1949, did vou not? 
A Yes, I did. 

Q Now, I want to ask you whether this is not testimony 
that you gave at the hearing in 1950. I am starting on 
Page 245 of the transcript of that hearing. This was by 
Mr. Rubin. 

“Question: After the transaction took place with Mr. 
Yoshida and you expressed your desire to record other 
than in the general ordinary course of business, you set 
up in your books a special account, that is the technical 
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term you were using ‘Special Account Due From’. 
310 And you have just told us that you did not expect, 

under the circumstances that if the money were 
recovered or paid back, that the identical bills could be 
paid back. You also told us that you expected to receive 
equivalent amount in Philippine Currency and not in 
Mickey Mouse money; and for that purpose you set up a 
special account. It was not your desire to create a special 
deposit, such as defined in technical books of banking. Is 
that correct? 

“Answer: Yes, that is true.” 

Now, is that what you testified to at that timet A Yes, 
it was. 

Q Then a little later, on the same day, did you testify 
as follows under cross examination by Attorney Barrion: 

“Question: According to the testimony of Mr. Dizon 
this morning which you might have heard, in order that a 
special deposit may be made, there must be a previous 
arrangement between the depositor and depository. Did 
you have a previous arrangement with the Bank of Taiwan 
regarding this deposit of ®1,090,000.00 plus of Philippine 
Carrency? 

“Answer: I think I have stated in response to one of 
the questions of Atty. Aranda and I also stated in my 
earlier testimony that I had brought up the matter with 
Mr. Yoshida who, in the beginning, wanted to have the 
amount entered upon the ordinary inter-banking clearing 

account, but I suggested, because I cannot impose, 
311 that the money being treasury notes, that I would 

have it entered ‘Due from the Taiwan Bank— 
Special Account,’ to distinguish it from an ordinary clear- 
ing account which consists of exchanges of checks and 
Japanese military notes. 

“Question: Did Mr. Yoshida agree to that? 

“Answer: Yes, he agreed with that.” 

Was that your testimony at that time? A Yes, it was. 

Q And by the way, Mr. Buenaventura, when you testi- 
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fied at the administrative hearing on these claims, you did 
not testify, did you, that when Mr. Yoshida came for the 
money, he was accompanied by two armed officers, did 
you? 

THE COURT: I don’t recall the witness saying two 
armed officers. I understood him to say two civilian 
officers, Mr. Searls. 

MB. SEARLS: ‘Two armed officers, Your Honor. 

THE COURT: Very well. 

BY MR. SEARLS: 

Q You didn’t testify to that at the administrative 
hearing, did you? A If it did not appear in the record 
of the case, I certainly had not stated that fact. 

Q I want to call your attention to some of the 
312 testimony you gave in the 1949 hearing. This is on 
Page 96 of that hearing. 

“Question: At the time you turned over the cash on 
hand and opened a special deposit account with the Bank 
of Taiwan, did you regard the Bank of Taiwan as your 
debtor to that amount? 

“Answer: Yes, sir. 

“Question: And today you still regard the Bank of 
Taiwan as your debtor? 

“Answer: Yes, sir. 

“Question: After you turned over that money pursuant 
to orders of the Japanese Military Administration, as you 
said, did you as Manager of the Bank think that you have 
a right to receive back a sum of money equivalent to what 
you have turned over at some later date? 

“Answer: Yes, sir. 

“Question: Did you think that you had a right to 
receive back the same package of money at a later date? 

“Answer: Yes, the amount I turned over to them but 
not exactly the same package. 

“ Question: Is your claim now for an equivalent 
amount of or for the same package of money you turned 
over? 
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“Answer: For an equivalent amount, not the same 
package or money. 
313 “Question: You now claim that the Bank of 
Taiwan or the Japanese Military Administration owes you 
that money? 

“Answer: Yes, sir. 

“Question: So you now claim that you have a right to 
a certain sum of money. Do you claim a right to that 
particular bunch of money which you turned over? 

“Answer: Not for the particular bunches of money but 
for the equivalent amount of the money I turned over.” 

Was that your testimony in 1949? A Yes, it was. 

Q Mr. Buenaventura, I believe you testified that one 
of the men who brought the money from Manila was Mr. 
Bautista? A Yes, he was. 

Q And did you testify that the other was Mr. Dizon? 
A Yes, Mr. Dizon. 

Q How many boxes of money did they bring? A 54 
boxes of money. 

Q Who counted the boxes? A From the sea front, 
they were brought by trucks, Japanese army trucks. 

Q What kind of truck? A Japanese army, army 
track. 

Q Who counted them after they got to your bank? 

A My cashier and two other employees and my- 
314 self. 

Q Mr. Buenaventura, just to make it clear, Iam 
not asking now who counted the money, but who counted 
the number of boxes. A My answer is to the number of 
boxes that contained the money. 

Q During the period from April of 1943, when the 
Bacolod branch reopened, and March 1945, how much of 
this money that you had received from Manila did your 
bank pay out? A About a million pesos. 

Q You had received about a little over two million, so 
you paid out about half; is that right? A About half. 

Q And in what kind of transactions did your bank pay 
out this million pesos? 


177 


MR. McCARTHY: We object. This is not within the 
scope of the direct testimony. 


s * -_ * 


THE COURT: Do you want to make this witness your 
witness for the purpose of these questions? 

MR. SEARLS: For the purpose of this question, I 
will, Your Honor. 


315 Q In what type of transactions did your bank 

pay out this million? A In the ordinary operation 
of transactions as well as in redemption of emergency 
notes. 

Q Now, Mr. Buenaventura, at the time you received 
this money in 1943 which was brought down from Manila, 
you understood, did you not, that the boxes you received 
had been packed by Nampo and on Nampo premises in 
Manila, did you not? A I cannot answer that affirma- 
tively. 

Q Iam asking you what you understood— 

MR. McCARTHY: Objection, Your Honor. I don’t see 
how that is material to the issues. 

THE COURT: What do you say is the materiality? 

MR. SEARLS: I think it may go to the identification 
of the money, Your Honor. 

THE COURT: Very well. I will overrule the objec- 
tion. Will you repeat the question, please? 

BY MR. SEARLS: 

Q I am asking you whether when you got this two 
million and a little more in March of 1943, in 54 boxes, it 
wasn’t your understanding that those boxes had been 
packed by Nampo and on Nampo premises in Manila? 

A Yes. My understanding was that was packed in 
316 Manila. The representatives of the bank were 
present. 

Q Didn’t you testify at the administrative hearing that 
the boxes in which you packed the money in 1945— 
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MR. FRIEDMAN: Your Honor, could I ask where the 
administrative hearing was that followed this? 

THE COURT: Will you finish your question? 

BY MR. SEABLS: 

Q —bore no identification marks? 

THE COURT: Just a minute. 

MR. FRIEDMAN: May I request Your Honor, Mr. 
Searls point out to us so we can follow where in the 
administrative hearing these questions were asked? 

MR. SEARLS: If I might have a moment, Your 
Honor? 

THE COURT: You may. 

BY MR. SEARLS: 

Q Mr. Buenaventura, I call your attention to Page 100 
of the 1949 hearing, where you were testifying about your 
seeing some boxes of money at the Capitol in Bacolod, 
and I read you part of an answer which you gave: 

That is, the army men asked you: “‘Did you put any 
identification marks on the boxes that you were so sure 
that those were the same boxes?’ My answer was, “There 
were no identification marks on the boxes.’” 

Was that your testimony in 1949? A Yes, it was, and 

I think there were some other, in further answer to 
317 ‘that, some farther explanation. 

Q Yes, there was some further explanation of 
why you thought they were the same boxes, but not with 
reference to identification marks, Mr. Buenaventura. 

And, of course, you did not take any list of the serial 
numbers of the bills you handed over in 194527 A I did 
not. 

Q Did you have a record in the bank of the serial 
numbers of the bills on hand? A Not for that money, 
and not even for the other monies that we had. 

Q Now, the boxes that you packed the money in in 
1945, were, I think you testified on direct, wooden boxes? 
A Yes, pine wood. 
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Q Were they all the same size or different sizes? A 
T have said they were large and small boxes. They are not 
entirely of one type. 

Q Were they the kind of boxes banks commonly use 
to carry money? A Those were the boxes used by the 
Japanese during those wartime days. 

Q What did the Japanese use them for, if you know? 
A The boxes? 

Q Yes. A For the boxes that we received, 
318 they were used to contain the money that are being 
transferred from one place to the other. 

Q Yes, but I am asking you if the Japanese used them 
for any other purpose? A I don’t know of any other use 
they made. 

Q Well, among the boxes you used, one box looked very 
much like the other, didn’t it? A Yes. 

Q And you got those boxes from your store room, did 
you? A Yes, sir. 

Q Mr. Buenaventura, did I correctly understand you 
on direct examination to testify that the boxes you 
received from Manila had Japanese characters on them? 
A Yes. 

Q And did you testify what you understood those 
characters meant? <A I testified that I did not under- 
stand what the characters meant. 

Q You didn’t know? A I didn’t know. I don’t know 
Japanese. 

Q You don’t know who put them on? A I don’t 

know. 
319 Q I want to call your attention again to some 
testimony you gave in the administrative hearing. 
This is on Page 97, beginning on Page 97 of the 1949 
hearing: 

“Question: When you delivered the money there was 
such a big quantity of them that containers or boxes 
were required. Where did you get those boxes? 

“Answer: From our bodega. 
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“Question: Have those boxes been used to hold money 
before? 

“Answer: Yes, sir. 

“Question: When? 

“Answer: During the time that we were operating we 
were receiving boxes of money from the Bank of Taiwan. 

“Question: So some of those boxes originally came 
from the Bank of Taiwan, is that right? 

“Answer: Yes, sir. 

“Question: Did they have any characteristic marks of 
the Bank of Taiwan? 

“Answer: No, sir. 

“Question: They were just ordinary packing boxes; is 
that correct? 

“Answer: Yes, sir. They were ordinary packing boxes 
with Japanese characters. The name of the Bank of 

‘Taiwan is in Japanese characters.” 
320 ‘Was that the testimony you gave in 19497 A 
Yes. 

Q Do you still say, Mr. Buenaventura, that the boxes 
in which you packed the money in March 1945 were the 
boxes you had received from Manila? A Yes. 

Q The Bank of Taiwan was located right across the 
street from your bank, was it not? A Yes, it was. 

Q Did you see the money taken over to the Bank of 
Taiwan? A ‘Which money do you refer? 

Q The money that you handed over in March 1945 to 
Mr. Yoshida. A Yes, the boxes were hauled to their 
office across the street. 

Q You saw it hauled over? A Yes. 

Q You didn’t see the Japanese soldiers take the money 
from the Bank of Taiwan, did you? A No, I don’t re- 
member having seen it. 

Q And you don’t know when they did, if they did, 
do you? A I didn’t hear you? 

Q You don’t know when they took it? A To 
321 whom do you refer to by “they”? 
Q The Japanese army. A I don’t. 
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Q Mr. Buenaventura, during the period from 1943 to 
March 1945, both your bank and the Bank of Taiwan 
were operating in’ Bacolod; is that correct? A’ Both 
banks were operating. 

Q And your bank had daily business transactions 
with the Bank of Taiwan, did it? A Yes, we did. 

Q I call your attention, Mr. Buenaventura, to some 
more testimony you gave in 1949. This is on Page 74. 

“Question: “What was the ‘currency’ in use. during the 
first year of the occupation? 

“Answer: There was a mix-up of Philippine treasury 
notes, and Japanese ‘military notes; and they used silver 
coins for change. 

“Question: So Japanese military notes and the legal 
Philippine papers were used? 

“Answer: That was made to bring about’ their so- 
called policy of attraction. They were attracting the 
people to come back to Bacolod. 

“Question: And so they were using good money? 

“Answer: Yes.” 
322 MR. McCARTHY: May I’ object ‘to this +testi- 
mony. Mr. Searls is going back to the first year 
of the Japanese occupation, which is 1942. 

MR. SEARLS: 1943, Your Honor. 

MB. McCARTHY: °42 is the first year of the Japa- 
nese’ occupation. We are concerned here with 1943, Your 
Honor. 

THE COURT: What is the purpose of these ques- 
tions, Mr. Searls? 

MR. SEARLS: ‘To show the kind ‘of money that ‘was 
in general circulation in Bacolod. 

THE COURT: In 1942? 

MR: SEARLS: And *43. 

THE COURT: I will overrule the objection. “Go 
ahead. 

BY MR. SEARLS: 

Q The question was: 
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“Do you know where they got that good money? 

“Answer: It must have been bronght from Manila.” 

Now, the last two questions refer to “they”, Mr. Buena- 
ventura. Can we agree that the word “they” in those 
questions means the Bank of Taiwan? A I do not get 
it very clearly. 

Q Well, let us go back to the preceding page, 
328 73, the bottom of the page. 

“Question: During the year you were closed who 
took care of the banking needs of the community?” Then 
on Page 74: 

“Answer: Taiwan Bank, also a branch. 

“Question: They didn‘t have one there before? 

“Answer: No. 

“Question: Who was the branch manager, Yoshida? 

“Answer: Matsimoto, then came Yoshida.” 

And then we go on with the other questions which I 
read about the currency in use. 

Now, was that your testimony in 19491 

MR. McCARTHY: Your Honor, this is long testi- 
mony. I think Mr. Searls should read the question again 
to the witness. 

THE COURT: I think that will be fair. Will you 
read the question, Mr. Searls? 

MR. SEARLS: Perhaps, Your Honor, at this time I 
will start—you see, I went back. Perhaps this time it 
will be clearer if I start at the beginning. 

THE COURT: Very well. 

MR. SEARLS: If I may, Your Honor, I would like to 
ask another question first. 

THE COURT: You may. 

BY MR. SEARLS: 

Q When did the Bacolod branch close, Mr. 

324 Buenaventura—in 19427 iA It ceased to operate 
upon the arrival of the Japanese in May 1942. 
Q May of 1942. 
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Now then, I call: your attention again to the testimony 
on Page 73 and 74 of the 1949 hearing. 

“Question: During the year you were closed who: took 
care of the banking needs of the community? 

“Answer: Taiwan Bank, also a branch. 

“Question: They didn’t have one there before? 

“Answer: No. 

“Question: Who was the branch manager, Yoshida? 

“Answer: “Matsimoto, then came Yoshida. 

“Question: ‘What was the currency in use during the 
first year of the occupation? 

“Answer: There was’a mix-up of Philippine treasury 
notes, and Japanese military notes; and they used silver 
coins for change. 

“Question: So Japanese military notes and the legal 
Philippine papers were used? 

“Angwer:: That was made to bring about their so- 
called policy of attraction. They were attracting the 
people to come back to Bacolod. 

“Question: And so they were using good money? 

“Answer: Yes. 
325 “Question: “Do you know where they got that 
good money? 

“Answer: It must have been brought from Manila.” 

Now, I ask you, Mr. Buenaventura, whether that was 
your testimony in 1949? A Yes. 

Q “Mr. Buenaventura, did you testify when the Japa- 
nese forces left Bacolod in 1945? A The Japanese 
forces? 

Q Yes, the Japanese armed forces, the soldiers, when 
did they leave the town or city in 19451 A About the 
latter part of March 1945. 

Q About’ three weeks to a month after you delivered 
the money to Yoshida; is that correct? A Yes, about 
that. 


And there was fighting in Bacolod, was there, be- 
fore they left? A ‘There was shootings, but actual man- 
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to-man shooting, that had not occurred. 

Q Was the Bacolod branch of the bank blown up? 
A It was burned. 

Q Burned? A Yes. 

Q Mr. Buenaventura, going back to the time early in 

March 1945, when you were packing this money, 
326 how many boxes did you pack the money int A 
When we received the remittance from Manila— 

Q I think, Mr. Buenaventura, you maybe misunder- 
stood my question. I am talking about March "45, when 
you were packing the money to hand it over to Mr. 
Yoshida. A J think I did not misunderstand your 
question, but you did not give me a chance to go on and 
explain. What I am saying is that when the treasury 
notes were delivered to us, they were contained in 35 
wooden boxes. 

Q Pardon me, didn’t you say 54 a minute ago? A 
I am referring to the Philippine treasury notes and 
Philippine national bank notes. I will clarify that fur- 
ther. There were 35 boxes containing the Philippine 
treasury notes and 19 boxes containing the Japanese mili- 
tary notes. So all in all, there were 54 boxes. 

Q Would you give that breakdown again? I thought 
the first figure was the total, but apparently I was wrong. 
A There were a total of 54 boxes. 19 of the boxes con- 
tained Japanese military notes. 35 boxes contained 
Philippine treasury notes and Philippine national bank 
notes. 

Q And how many boxes did you pack the million pesos 
in in March 1945 that you gave over to Mr. Yoshida? 
A In about 24 boxes. 

Q Did you testify to any number of boxes at the 
327 administrative hearing, do you remember? 


e 4 se & 
Q Did you testify in the administrative hearing to 
any number of boxes that were handed over to Mr. Yo- 
shida in March of 45% A I can recall that I had testi- 
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fied stating that there were about 50 boxes more or less. 

Q Yes, but I am asking you about whether you testi- 
fied in the administrative hearing to the number that 
you handed over to Yoshida, not to the number you re- 
ceived. 

THE COURT: Do you remember whether you 80 
testified ? 

THE WITNESS: What I can recall at the moment 
is that I made mention or that I testified around 50 
boxes. 

BY MR. SEARLS: 

Q You now say it was how many boxes that you 
packed in March of 19452 A About 24 boxes. 

Q Now, you received 54 boxes in March 1943 and you 
packed, you say, 34 boxes in March 1945? 

MR. McCARTHY: I am sorry, Your Honor, he 
328 didn’t so testify. 
THE COURT: Read the question, Mr. Reporter. 

(Question read.) 

THE COURT: I believe it is 24 boxes. 

BY MR. SEARLS: 

Q Oh, 24, yes, I misunderstood him. 

How long after a time when the money was taken from 
the bank in 1945 do you recall it was that you saw the 
boxes of money that were shown to you in the Capitol 
at Bacolod? A About a little over a month. 

Q Now, at that time, I am speaking of the time you 
were in the Capitol at Bacolod, how many boxes did you 
see? A _ I believe about 24 boxes. 

Q Did you count them at that time? A No, sir, I 
did not. 

Q Now at that time, you were not permitted, were 
you, to touch the money or to count it? A I was not 
permitted, sir. 


329 Q Mr. Buenaventura, I want to ask you again 
about some testimony at the administrative hearing 
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in 1949. This is on Page 101, beginning on Page 101, 
and relates to the conversation you had with Mr. Yoshida 
in March 1945. Did you testify as follows: 

“Question: Did you ask Mr. Yoshida why the good 
Philippine currency were being packed up at that time? 

“Answer: Not at the time he took the money from me, 
but in previous occasions in our conversations he had 
been telling me that if they should move out to the 
mountains in ease of a fight they would bring good Philip- 
pine treasury notes so that the Filipines could be at- 
tracted by them by buying agriculture products with 
genuine Philippine money.” 

Was that your testimony in 19497 A Yes, it was. 

Q I call your attention now, Mr. Buenaventura, to 
some of your testimony at the administrative hearing in 

1950: This begins on Page 242: 
330 “Question: In other words, you did not have 
in mind at that time, when you made that entry 
of special deposit, that the money: represented thereby 
was not necessarily to be paid back to you in the same 
bills, provided the deposit would be paid back in equiva- 
lent value? 

“Answer: I did not expect that because earlier in my 
testimony, as appearing in the record, I have manifested 
and I confirm it now that at sometime before the libera- 
tion, the Japanese told me when they were about to run 
away to the mountains that they might use that money 
to purchase from the Filipinos some foodstuff and sup- 
plies.” 

Was that your testimony? A Yes, it was. 

MR. SEARLS: I have no further questions, Your 
Honor. 

THE COURT: Mr. Friedman? 

MR. FRIEDMAN: I have no questions, Your Honor. 
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REDIRECT EXAMINATION 
BY MR. McCARTHY: 


s * * ° 


331 Q Mr. Buenaventura, I would like to read your 
testimony from Page 63 in the hearing of 1949: 

“Question: Was it accompanied by any military order 
as mentioned in the letter? 

“Answer: Mr. Yoshida, who was Jmown to us as the 
Financial Adviser of the Imperial Japanese Forces, when 
he came over that afternoon to deliver this letter, there 
were two Japanese soldiers accompanying him inside the 
office.” 

Js that a correct statement? A It isa correct state- 
ment. 

Q Does the Bank of Taiwan have an office in Manila. 
Mr. Buenaventura? 

THE COURT: Does it? 

MR. McCARTHY: Yes, does it. 

BY MR. McCARTHY: 

Q Did the Bank of Taiwan have an office in Manila 
during the occupation, to your knowledge? A It did, to 
my knowledge, it did have an office in Manila. 


332 Q I read, Mr. Buenaventura, from Page 98 of 
the hearing of 1949: 

“Question: They were just ordinary packing boxes; 
is that correct? 

“Answer: Yes, sir. They were ordinary packing boxes 
with Japanese characters. The name of the Bank of 
Taiwan is in Japanese characters.” 

Is that a correct statement? A It is a correct state- 
ment. 

Q I read from Page 100 of the same hearing. 

“Question: Did they ask you for anything to support 
your conclusion? 
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“Answer: Yes, sir. I stated to them that I was very 
sure that they were the boxes we used in packing the 
money that were delivered to the Bank of Taiwan. I 

could not remember very well our conversation, but 
338 it was something like this: They asked me: ‘Did 

you put any identification marks on the boxes that 
you were so sure that those were the same boxes?” My 
answer was, ‘There were no identification marks on the 
boxes.’ ” 

Was that answer, Mr. Buenaventura, in reference to 
your identification marks? A Yes, sir. 

° * * s 
334 MR. SEARLS: Your Honor, I have no further 


cross examination. 
MR. FRIEDMAN: I have no questions. 
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B.P.I. Exhibit 1 


UNITED STATES OF AMERICA 
PHILIPPINE ALIEN PROPERTY ADMINISTRATION 


Vesting Order No. P-285 


Re: Sum of money owned by the 
Imperial Japanese Government 


Under the authority of the Trading with the Enemy 
Act, as amended, the Philippine Property Act of 1946, 
and Executive Order No. 9818, and pursuant to law, the 
undersigned, after investigation, finding: 


4. That the property described as follows: 

The sum of 662,387.00 in Philippine Treasury Cer- 
tificates, deposited with the accounts of Lt. Col. G. G. 
Woehrle, FD., Col. VO. No. 1715, May 1945 to the 
eredit of General Fund Receipt 213897 and ?289,000.00 
in Philippine National Bank Notes, presently in the 
possession of Major D. Arnhols, Executive Officer of 
the Fiscal Director, PHILRYCOM, representing the 
balance of the money deposited by: the Southern Re- 
gions Development ‘Bank (Nampo Kaihatu Kinko) 
with the Philippine National Bank, Bacolod Branch, 
which were captured by the American Forces late in 
March 1945, 


is property within the Philippines owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of owner- 
ship or control by, @ designated enemy country 
(Japan) ; 


And having made all determinations and taken all 
action required by law, and deeming it necessary in the 
national interest, 


HEREBY VESTS in the Philippine Alien Property 
Administrator the property described in subparagraph 1 
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hereof, to be held, used, administered, liquidated, sold 
or otherwise dealt with in the interest and for the bene- 
fit of the United States, in accordance with the provisions 
of the Trading with the Enemy Act, as amended, and the 
Philippine Property Act of 1946. 


Any person, except a national of a designated enemy 
country, asserting any claim arising as a result of this 
Order may, within two years from the date hereof or 
within such further time as may be allowed, file with 
the Philippine Alien Property Administrator on Form 
PAPA-1 a notice of claim, together with a request for a 
hearing thereon. Nothing herein contained shall be deemed 
to constitute an admission of the existence, validity or 
right to allowance of any such claim. 


Executed at Manila, Philippines, on August 5, 1947. 


/s/ James McI. Henperson 
/t/ James MclI. HenpErson 
Philippine Alien Property Administrator 
Filed with the 
Official Gazette: 


August 5, 1947 10:20 a.m. 
Date Time 


I hereby certify that the foregoing is a true and cor- 
rect copy of an instrument on file in this office entitled 
“Vesting Order Number P-285.” 
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BP.L Exhibit 2 For Identification 
Civil Action No. 2752-56 


Bawx or THe Paurerine IsLanps 
Plaza Cervantes, 
Manila, Philippines 


FACTS TO BE JUDICIALLY NOTED BY THE 
COURT AND FACTS TO BE DEEMED 
ADMITTED BY DEFENDANTS 


Pursuant to the pre-trial order entered herein, it is 
respectfully requested that the Court judicially notice the 
following facts. It is also requested that such facts be 
deemed to have been admitted by defendants. All of said 
facts except those in Paragraph No. 8 are specific findings 
of fact contained in the decision rendered on May 8, 1956 


by the Director of the Office of Alien Property and As- 
sistant Attorney General of the United States, Dallas S. 
Townsend, in the administrative hearings on the precise 
claims involved in the present action. Defendant Attor- 
ney General by declining to review said decision ap- 
proved it. 


1. In 1943, the Japanese Military Administration de- 
cided upon a program of appeasement or attraction, with 
the view of lesseninng the resistance of the Filipino peo- 
ple. Emergency currency had been issued by the PNB 
and provincial authorities in the Visayas during the early 
stages of the occupation. It was proposed to institute a 
program of registration of this emergency currency and 
the exchange thereof for prewar Philippine currency 
(PNB circulating notes and Philippine Treasury certifi- 
cates—sometimes referred to as good money). (Decision, 
p. 2.) 
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2. Accordingly, on March 15, 1943, Executive Orders 
135 and 136 were issued by the Chairman of the Philip- 
pine Executive Commission pursuant to the authority 
conferred upon him as head of the Central Administra- 
tive Organization (Puppet Government), providing for 
the registration and redemption of the emergency issues 
through provincial and local treasurers and the PNB. 
An emergency notes reserve fund was created out of 
any available funds in the national treasury * * to be 
used exclusively for the redemption of emergency notes 
* © and for such expenses as may be incurred incident 
thereto. (Decision, p. 2.) 


3. Preparations for the redemption program preceded 
the actual issuance of the Executive Orders. For several 
days prior to March 9, 1943, the Nampo Kaihatsu Kinko 
(hereinafter referred to as Nampo), a Japanese bank 
which acted as a clearing house, collected “good” money 
from various sources, to be used, at least in part, for 


redemption purposes. (Decision, p. 3.) 


4. Apparently, in preparation for the issuance of the 
“good” money to the PNB for shipment to the Visayas, 
the BPI was, by order of Nampo, endorsed by the Chief 
of the Financial Section of the Japanese Military: Ad- 
ministration, compelled to surrender 638,000 pesos in 
Philippine Treasury certificates in exchange for an equiva- 
lent sum in Japanese military scrip. On February 27, 
1943, the BPI received a letter dated February 26, 1943, 
from Nampo requiring it to deposit in its account with 
Nampo, or to exchange for military notes, all its Philip- 
pine currency. It immediately wrote a letter to the Finan- 
cial Department of the Japanese Military Administration, 
asking permission to comply. General Kobayashi, de- 
seribed as Chief of the Finance Section of the Japanese 
Army, endorsed this letter. O. K, S. Kobayashi and 
returned it to the BPI. The BPI thereupon delivered 
to Nampo the sum of 638,000 pesos in Philippine Treas- 
ury certificates between March 2 and March 9, 1943. It 
should be noted that no PNB circulating notes were in- 


cluded. At some time during this period, a representative 
of the BPI was told by Mr. Higuchi, Assistant Manager 
of Nampo, that the Treasury certificates were to be sent 
to the Bacolod branch of the PNB for the redemption 
of emergency currency issued in Negros Oriental, during 
the early stages of the war. In exchange for the Treas- 
ury notes delivered to Nampo as aforesaid, the BPI was 
given Japanese military notes of an equivalent face value. 
(Decision, pp. 4, 5.) 

5. Approximately concurrently with the above- 
described events, the employees of Nampo were pre- 
paring to ship a large sum of Philippine currency to the 
Visayas, pursuant to the “pacification” plan heretofore 
described for the redemption of the emergency notes 
issued by the PNB and provincial authorities in 1942. 
A total of 2,021,200 pesos was placed in a number of 
boxes addressed to the Iloilo branch of the PNB, and 
an equal sum in other boxes addressed to the Bacolod 
branch of the same bank. The currency places in these 
boxes was made up of Philippine Treasury certificates 
and PNB circulating notes in undisclosed proportions. 
A representative of the PNB was present during this 
operation. (Decision, p. 5.) 

6. On or about March 9, 1943, the boxes containing 
the 4,042,400 pesos for Iloilo and Bacolod were placed 
aboard a vessel in Manila for transportation to their 
two destinations. Aboard the vessel were representatives 
of the PNB, who made delivery of the currency to the 
Tloilo and Bacolod branches. (Decision, p. 5.) 


7. Of the currency delivered to the Bacolod Branch 
of the PNB, part was used in the redemption program 
(which was halted in October, 1943), part was used in 
the general operations of the Bank, and part was ex- 
changed with the Japanese Army for military scrip. 
What these individual amounts were, or how they were 
proportioned between Treasury certificates and PNB 
notes, is not shown. (Decision, pp. 5, 6.) 
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On March 2, 1945, all of the good money remaining 
in the possession of the Bacolod branch of PNB was 
transferred to the Bank of Taiwan, Ltd., by order of the 
Japanese Military authorities. The receipt given by Mr. 
Gomei Yoshida, Manager of the Bacolod branch of the 
Bank of Taiwan and Financial Advisor of the Japanese 
Forces in that city, contains the following description of 
the money transferred: 


® 163,222 
9,070 * 172,292 
Redemption funds 


Treasury certificates 625,379 
PNB notes 292,370 917,749 


Total ® 1,090,041 


This document, then, shows that on March 2, 1945, there 
was left of the Bacolod shipment of March, 1943, a total 
of 788,601 pesos in Treasury certificates. (Decision, p. 5.) 


This money (which was carried to the hills by the re- 
treating Japanese Army) was found in a cache near Silay, 
Negros, Occidental, by the advancing U. S. Armed Forces, 
late in March, 1945. At that time the total had been re- 
duced to pesos 951,287, of which sum pesos 662,287 was 
in Treasury certificates. This remaining sum was vested 
by the Office of Alien Property pursuant to Vesting Or- 
der No. P-285, dated August 5, 1957. (Decision, pp. 3, 5.) 


8. Japanese Military notes (currency issued by the 
Japanese Military authorities during the Japanese occu- 
pation of the Philippines and known to Filipinos as 
“Mickey Mouse” currency) circulated at a discount with 
genuine prewar Philippine currency. Before the end of 
the Japanese occupation of the Philippines, these Japa- 
nese Military notes were, in fact, worthless and, upon 
the liberation of the Philippines, they were declared 
legally null and void by General MacArthur and by the 
President of the Philippines. As stated by the Philip- 
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pine Supreme Court in the case of Hilado v. de la Costa 
(No. L. 150, April 3, 1949). 40 Official Gazette (Philip- 
pines) 5472, 5481: 


“The Japanese war notes, considered in themselves 
and in the. light of subsequent events, had no real 
value but they were made current as Philippine pesos 
by order of the said Government, and it is hardly 
less than absurd to say that they may be regarded 
as identical in kind and value with the genuine peso 
of Philippine currency, which constitute the money 
of the Commonwealth Government now Republic of 
the Philippines.” 
(Executive Order No. 25, issued by President Osmena on 
November 18, 1944, declaring that Japanese Military notes 
are not legal tender is set forth in Volume 41 of the 
Official Gazette of the Philippines, No. 1, April 1945. The 
fact that Japanese Military notes became worthless be- 
fore liberation and were legally nullified not only by 
Executive Order No. 25 of the Philippine Government but 
also by General MacArthur’s Proclamation of October 23, 
1944, declaring null and void all laws, regulations and 
processes established by the Japanese in the Philippines, 
was judicially recognized by the Philippine Supreme 
Court in the case of Hilado v. de la Costa, supra. Au- 
thentic copies of the Philippine Official Gazette containing 
the aforesaid Executive Order and Philippine Supreme 
Court decision are available at the Library of Congress. 
The facts concerning Japanese Military notes are also 
set forth in House of Representatives Document 1467, 
83rd Congress, Ist Session, January.16, 1953, pp. 104, 
105, 241.) 


/8/ Metvitte E. Locker 
Metvittse E. Locker 


/s/ JoserH B. Frepman 
JosepH B. Frrepman 
Attorneys for Plamuff, 
Bank of the Philippine Islands. 
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PHILIPPINE OFFICE 
OFFICE OF ALIEN PROPERTY 
UNITED STATES DEPARTMENT OF JUSTICE 
Manila 


OFFICE OF THE MANAGER 
DECISION 
In the Matter of: 


PHILIPPINE NATIONAL BANK 
Title Claim No. 731 


BANK OF THE PHILIPPINE ISLANDS 
Title Claim No. 751 


Vesting Order No. P-285 


APPEARANCES: 


Attys. Leoncio M. Aranda and 
Ramon F. Aviado, for 
the Bank of the Philippine 
Islands 


Attys. Dominador J. Endriga and 
Ramon de los Reyes, for 
the Philippine National Bank 


Atty. Juan T. Santos, for 
the Claims Section, 
Office of Alien Property: 


Atty. Fernando G. Barrion, 
for the Republic of the 
Philippines 


——————— <x 
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DALLAS S. TOWNSEND 
Assistant Attorney General 
Director, Office of Alien Property 


BY STANLEY GILBERT 
Manager, Philippine Office 


This matter comes before me on appeal from the deter- 
mination of the Hearing Examiner, dated January 10, 
1952, disallowing title claims filed by the Philippine Na- 
tional’ Bank (Claim No. 731), hereinafter referred to as 
PNB, and the Bank of the Philippine Islands (Claim No. 
751), hereinafter referred to as BPI, to certain currency 
vested under Vesting Order No. P-285, dated August 9, 
1947. 


The claims were separately filed, and separate hearings 
were in progress when they were consolidated and then 
jointly heard to conclusion. 


The facts are briefly as follows: 


In 1943 the Japanese Military Administration decided 
upon a program of appeasement or “attraction,” with the 
view of lessening the resistance of the Filipino people. 
Emergency currency bad been issued by the PNB and 
provincial authorities in the Visayas: during the early 
stages of the occupation. It was proposed to institute a 
program of registration of this emergency currency and 
the exchange thereof for pre-war Philippine currency? 
(Philippine National Bank circulating notes and Philip- 
pine treasury certificates). 


Accordingly, on March 15, 1943, Executive Orders 135 
and 136 were issued by the Chairman of the Philippine 
Executive Commission. pursuant to the authority con- 
ferred upon him as head of the Central Administrative 


1 Central Philippines. 
2 Sometimes herein referred to as “good” money. 
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Organization (the puppet government), providing for the 
registration and redemption of the emergency issues 
through provincial and local treasurers and the PNB. 
An “Emergency Notes Reserve Fund” was created “out 
of any available funds in the National Treasury ° * ° 
to be used exclusively for the redemption of emergency 
notes * * * and for such expenses as may be i 
incident thereto.”* Sec. 2 of Executive Order No. 136 
provided as follows: © 


“Ip a city or municipality where an agency of the 
Philippine National Bank is in 0 ration, the emer- 
gency notes shall be accepted for deposit m any kind 
of account in the name of the respective registrant, 
as shown in the register of countersigned emergency 
notes of the office of the prow jal, city or deputy 
treasurer concerned, who certify to that effect 


to the said bank agency. The Philippine National 
Bank shall be refunded with the amounts of emer- 
gency notes accepted for deposit by its branches from 
the ‘Emergency Notes Reserve Fund’ created in this 


order.” 

However, it appears that preparations for the program 
preceded the actual issuance of the executive orders. For 
several days prior to March 9, 1943, the Nampo Kaihatsu 
Kinko* (hereinafter referred to as Nampo), 2 Japanese 
bank which acted as a clearing house, collected “good” 
money from various sources, to be used, at least in part, 
for redemption purposes. 

On March 5, 1943, PNB’s account with Nampo was 
credited with a deposit of the sum of 4,142,972.50. On 
March 9, the records of the PNB show that it withdrew 
from the same account the sum of *4,042,400.00. Appar- 
ently the deposit on March 5 consisted of Japenese mili- 
tary scrip. The withdrawal on March 9 was in “good” 


3 Executive Order No. 186. 
4“Southern Regions Development Bank.” 
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money, which was divided into two equal amounts and 
sent to PNB’s branches in. Bacolod and Doilo. Tn :this 
appeal we are concerned only with the currency sent: to 
Bacolod. 


Redemption activities in Bacolod extended from March 
to October 1943, when, by order of one Yoshida, the 
financial adviser of the Japanese Military Administration 
in Bacolod, the program was discontinued. There is evi- 
dence that some of the redemption fand currency was, 
by Yoshida’s order, issued to the Japanese forces and 
others in Bacolod, during and after that period. 


On March 2, 1945, the entire balance of “good” money 
in the hands of the Bacolod branch (?1,090,041.00) was 
transferred to the Bank of Taiwan by order of the 
Japanese military authorities and then, apparently later 
the same day, was taken from the Bank of Taiwan by 
the Japanese forces and carried into the hills in their 
retreat, This amount was reduced by Japanese expendi- 
tures and by looting, so that when the currency was 
found by the American forces late in the same month, 
it had been reduced to the sum of *951,287.00. This sum 
was vested by Vesting Order No. P-285. 


The PNB claims title to this money, upon the assertion 
that from the very beginning of the redemption program, 
the currency used was that of the PNB. The Hearing 
Examiner found otherwise, holding that the PNB was 
the mere agent of the puppet government in the adminis- 
tering of government funds, or that if the funds were 
those of the PNB, they were lent to the Central Adminis- 
trative Organization. This appeal followed. 


The following additional facts are applicable to the 
claim of the BPI: 


Apparently in preparation for the issuance of the 
“good” money. to: the PNB, for shipment to the Visayas, 
the BPI was, by order of Nampo, endorsed by the Chief 
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of the Financial Section of the Japanese Military Admin- 
istration, compelled to surrender 638,000.00 in Philip- 
pine treasury certificates in exchange for an equivalent 
sum in Japanese military scrip.© The BPI asserts that 
this constituted confication and, therefore, it retained title 
to the money it surrendered, contending that its cur- 
rency is a part of the vested property. 


The Hearing Examiner found otherwise and disallowed 
the claim, from which determination the BPI has ap- 
pealed. 


Appeal briefs were filed, and the matter was orally 
argued before the Manager of the Philippine Office. 


I am of the opinion that the determination of the Hear- 
ing Examiner disallowing the claim of the BPI should be 
affirmed, but that his determination disallowing the claim 
of the PNB should be affirmed in part and reversed in 
part. ‘The claims are hereinafter discussed separately. 


As to Claim No. 751, by the Bank of the Philippme 
Tslands 


The BPI submits five assignments of error. The third 
is of critical significance, and I shall dispose of it first. 


The third assignment of error is that “The Hearing 
Examiner erred when he held in his determination that 
the Bank of the Philippine Islands has failed to prove 
that the Treasury certificates recovered by the United 
States Army are the same and identical Treasury certifi- 
cates delivered by it to Nampo Kaihatu Kinko.” 

Disposition of this assignment requires a review of the 


record to determine whether the evidence of record sustains 
the findings of fact made by the Hearing Examiner. 


SExh. C (BPI) and t.s.n., pp. 7, 8. Also surrendered was the 
sum of 5,566.00 in coins (see footnote 8). 
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The following facts applicable to the claim of the BPI 
are further disclosed by the record: 


On February 27, 1943, claimant received a letter dated 
February 26, 1943, from Nampo, requiring it to deposit 
in its account with Nampo, or to exchange for military 
notes, all its Philippine currency.© It immediately wrote 
a letter to the Financial Department of the Japanese 
Military Administration, asking permission to comply.’ 
General Kobayashi, described as Chief of the Finance 
Section of the Japanese Army, endorsed this letter, 
“Q. K., S. Kobayashi” and returned it to claimant. 


The claimant thereupon delivered to Nampo the sum 
of ?638,000.00* in Philippine treasury notes between 
March 2, and March 9, 1943. It should be noted that 
no PNB circulating notes were included. At some time 
during this period, a representative of the claimant was 
told by a Mr. Higuchi, assistant manager of Nampo, that 
the treasury certificates were to be sent to the Bacolod 
branch of the PNB for the redemption of emergency cur- 
rency issued in Negros Oriental during the early stages 
of the war. 


In exchange for the treasury notes delivered to Nampo 
as aforesaid, the claimant was given Japanese military 
notes of equivalent face value. 


Approximately concurrently with the above-described 
events, the employees of Nampo were preparing to ship 
a large sum of Philippine currency to the Visayas, pur- 
suant to the “pacification” plan heretofore described, for 
the redemption of the emergency notes issued by the PNB 
and provincial authorities in 1942. 


¢ Exh. A (BPI). 
7 Exh. B (BPI). 
8 Plus 5,566.00 in coins. 
® Exh. C (BPI). 
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A total of ?2,021,200:00 was placed in a number of boxes 
addressed to the Lloilo branch of the PNB, and an equal 
sum in other boxes addressed to the Bacolod branch of 
the same bank. The currency placed in these boxes was 
made up of Philippine treasury certificates and PNB 
circulating notes in undisclosed proportions.” A repre- 
sentative of the PNB was present during this operation. 


On or about March 9, 1943, the boxes containing the 
4,042,400-00 for Dloilo and Bacolod were placed aboard 
a vessel in Manila for transportation to their two desti- 
nations. Aboard the vessel were representatives of the 
PNB, who made delivery of the currency to the Nilo 
and Bacolod branches. 


Of the currency delivered to the Bacolod branch of the 
PNB, part was used in the redemption program (which 
was halted in October 1943), part was used in the general 
operations of the bank, and part was exchanged with the 
Japanese Army for military scrip. What these individual 
amounts were, or how they were proportioned between 
treasury certificates and PNB notes, is not shown. 


As heretofore stated, on March 2, 1945, all the “good” 
money remaining in the possession of the Bacolod branch 
was transferred to the Bank of Taiwan, Ltd. by order 
of the Japanese military authorities. At this point, for 
the first time, is found a breakdown in the types of cur- 
rency. The receipt™ given by Mr. Gomei Yoshida, man- 
ager of the Bacolod branch of the Bank of Taiwan and 
fmancial adviser of the Japanese forces in that city, con- 
tains the following description of the money transferred: 

Operating funds 
Treasury certificates 163,222 
PNB notes 9,070 ® 172,292 
Redemption funds 
Treasury certificates 625,379 
292,370 917,749 
Total 1,090,041 


10 Estimated as % treasury certificates and % PNB circulating 
notes—t.s.n., p. 78 (PNB). 


22 Exh. B. 
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This document, then, shows that on March 2, 1945, 
there was left of the Bacolod shipment of March 1943, 
a total of 788,601.00 in treasury certificates.” 


This money (which was carried to the hills by the. re- 
treating Japanese Army) was found in a cache near Silay, 
Negros Occidental, by the advancing U. S. Armed Forces, 
late in March 1945. At that time the total had been re- 
duced to 951,287.00, of which sum %662,287.00 was in 
treasury certificates. 


It is contended by claimant that these facts, and the 
inferences to be drawn therefrom, show that the 638,- 
000.00 which the claimant delivered to Nampo in 1943 was 
still intact in kind, and comprised a part of the ?662,- 
287.00 in treasury certificates found in the hills of Negros 
in 1945. The Hearing Examiner found otherwise, and 
I must agree with him. 


It is not impossible that part or all of the claimant's 
treasury certificates were included in the Nampo ship- 
ments to loilo and Bacolod, although there is no proof 
thereof aside from the remark of Higuchi that it was 
going to Bacolod. This casual statement was, quite prop- 
erly, given little weight by the Hearing Examiner. In 
view of the surrounding circumstances and the facts in 
evidence, it is extremely unlikely that, im toto, the BPI 
treasury certificates went there. 


DALLAS S. TOWNSEND 
Assistant Attorney General 
Director, Office of Alien Property: 


By: Srantey GmsertT 
STANLEY GILBERT 
Manager, Philippine Office 


32 The BPI claim concerns treasury certificates only. 
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OFFICE OF ALIEN PROPERTY CUSTODIAN 
MANILA, P. I. 
April 22, 1946 


MEMO TO: Mr. Roger E. Brooks, Manager 


FROM : Graciano Rapatan, Investigator and 
Accountant 


SUBJECT : Philippine National Bank, Bacolod Branch 


Pursuant to the instructions contained in your memo- 
randum of April 3, 1946, the undersigned has conducted 
a further investigation of the subject. 


FACTS OF THE CASE 


In addition to facts gathered by Karl W. Greene, which 
have been amply discussed in his memorandum to you of 
January 16, 1946, the undersigned submits the following: 


From available records of the Philippine National 
Bank, Manila, it appears that on March 9, 1943, cash 
amounting to ?2,021,200.00 was sent to the Bacolod Branch 
thra Nampo Kaihatu Kinko (Southern Regions Develop- 
ment Bank). Most of this was in Philippine Treasury 
Certificates and Philippine National Bapk Circulation 
notes? Approximately *200,000.00 was in Japanese Mil- 
tary currency in denominations from five centavos to one 
peso which must have been intended for small change. 
This total sum was to be used and known as the “Emer- 
gency Notes Redemption Fund.”* Elsewhere a more ex- 
tensive discussion of the nature and use of this fund will 
be made. 


2 APC files. 
28 Notes from EPC files. 
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The records on file in the Office show that in Bacolod, 
receipt and entries regarding this fund as and from the 
date this money was received appear to be clear, usual, 
and in order, particularly where other current bookkeep- 
ing entries or accounts, complement, include, or refer to 
the respective depletions of the fund. The books show 
from April 1, 1943, until March 1, 1945, a steady deple- 
tion of the fand as a result of redemption.‘ 


On March 2, 1945, J. Buenaventura, Manager of the 
Bacolod Branch, stated that the Japanese representative 
of the Bank of Taiwan took all the Philippine treasury 
certificates and all the Philippine National Bank circulat- 
ing notes, amounting to °917,749.00, from the Emergency: 
Notes Redemption Fund, and *171,403.00 of Philippine 
treasury certifivates and Philipine National Bank cir- 
culating notes from the operating fund of the Philippine 
National Bank. These transactions were reflected both 
in the General Ledger and the Cashier’s proof sheet on 


March 2, 1945. Copy of the original receipt together with 
pertinent documents are also available’ 


Late in March, 1945, a detachment of the 160th In- 
fantry, 40th Division, 8th United States Army, pursuing 
the retreating Japanese near Concepcion, about 25 miles 
from Bacolod, Island of Negros, Philippines, learned 
from a native that certain boxes had been buried in the 
vicinity a few nights previously. Led by this Filipino, 
the patrol proceeded to the place and dug up some 30 
odd wooden boxes filled with Philippine currency and 
coin. Local residents had already found the cache and 
at least three persons were able to get away with the 
sam of 3,128.00. 


“Note 2, supra. 
5* Note 2, supra. 
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ANALYSIS OF FACTS 


The question to be decided in the present case, after 
_ taking: into account the facts and circumstances in con- 
nection with the alleged taking of the money by the 
Japanese from the Bacolod Branch of the Philippine 
National Bank, is: 


Did the taking by the Manager of the Bank of Taiwan 
of the money in question effect a legal transfer of owner- 
ship from the Philippine Government or Philippine Na- 
tional Bank to the Bank of Taiwan? 


Answer to the foregoi 


phases. 


On March 2, 1945, the Bacolod Branch of the Philip- 

ational Bank remitted to the Bank of Taiwan the 

former had carried the amount 

in its books of account under the caption “Bank of Tai- 
wan, Ltd. (Special Deposits)”.” 


The proof sheet of the Bacolod Branch also carried the 
amount in question as “Special Deposit”.* The Extract of 
General Ledger Accounts, dated March 28, 1946, also 
shows that the oft-repeated amount has been taken up in 
the books of account as Special Deposit.’ 


On the other hand, the Bank of Taiwan, under the sig- 


nature of G. Yoshida, Manager, acknowledged receipt of 
the amount of 1,090,041.00.7° 


7 Exhibit A. 
8 Exhibit B. 
® Exhibit C. 
20 Exhibit D. 


207 


The foregoing documents are sufficient to prove that 
the relationship of debtor and creditor and/or depositor 
and depository has been established. 


In a further effort to thresh out the real and actual 
position of the Bacolod Branch of the Philippine Na- 
tional Bank on the subject property, it was necessary 
for the writer to go to several bureaus and offices of the 
Commonwealth Government for copies of Executive Orders 
Nos. 135 and 136 of the Philippine Executive Commission, 
the Central Administrative Organization, during the early 
days of the Japanese occupation.” 


Executive Order No. 135, issued on March 15, 1943, 
requires all holders of emergency circulating notes to 
register their holdings with the provincial, city, and 
deputy treasurers, while Executive Order No. 136, issued 
on the same date, provides for the redemption, under 
certain conditions of emergency notes. 


The historical background or the underlying motives 
which prompted the Executive Commission to consider 
ways and means whereby emergency circulating notes, 
issued upon authority of the Commonwealth Government 
could be redeemed with legal currency has been discussed 
by Mr. Greene in his memorandum of January 16, 1946, 
mentioned hereinabove. A repetition thereof is believed 
unnecessary. From the mass of information and details, 
it can be said that the Executive Commission had taken 
this step in order to attract the guerrillas and give up 
the underground resistance movement. 


Section 9 of Executive Order No. 136, reading as fol- 
lows, is significant and of particular interest: 


“There is hereby created out of any available funds 
in the National Treasury an Emergency Notes Re- 
serve Fund in such amount as may be determined 


12 Exhibits E and E-1. 
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by the Chairman of the Executive Commission to be 
used exclusively for the redemption of emergency 
notes as prescribed herein and for such expenses 
as may be incurred incident thereto * ° °.”™ 
The foregoing citation will be serve its purposes in 
the. discussion of the following facts. 


Ledger sheet maintained in the Manila office of the 
Philippine National Bank, as shown in Exhibit F,™ shows 
that on March 9, 1943, the Manila office debited the ac- 
count of the Bacolod Branch with the amount of 
2,021,200.00, with explanation as follows: “Cash Remit- 
tance to you through Nampo Kaihatu Kinko.” * 


On March 11, 1943, this same amount was credited by 
the Manila office with the explanation as follows. “To 
reverse entry 3/9/43 re cash remittance to you through 
Nampo Kaihatu Kinko 3/8/43 inasmuch as above amount 
was shipped for a/e of Central Administrative Organ- 
ization.” * 

On October 11, 1943, the Manila office made a debit 
entry of the same amount, with explanation as follows: 
“Cash received by you for the purpose of redeeming 
emergency notes in accordance with Executive Orders 135 
and 136, March 15, 1943.2* 


The foregoing bookkeeping entries are self-explanatory. 
The Emergency Notes Redemption Fund of 917,749.00 
is the balance remaining of the original amount of 
2,021,200.00 received by the Bacolod Branch from Nampo 
Kaihatu Kinko (Southern Regions Development Bank), 
which must have furnished the money since this Bank 
was established as the Finance Department of the Japa- 
nese Military Administration. But even the ownership of 


22 Note 11, supra. 
33 Exhibit F. 
24, 15, 26 Note 18, supra. 
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the funds in question may not necessarily be proved by 
the first entry: in the books of the Manila office. As ex- 
plained above, the second and last entry definitely ex- 
plain the real nature of the remittance when it stood in 
the books as “Cash received by you for the purpose of 
redeeming emergency notes... ” in accordance with 
Executive Orders 135 and 136 March 15, 1943 up to 
the present date. 


Since Sec. 9 of Executive Order 136 clearly indicates 
that an appropriation has been duly provided to be used 
exclusively for the redemption of emergency notes, the 
fund in question must have come from the Executive 
Commission and, therefore, does not belong to the Philip- 
pine National Bank. Consequently, the Philippine Na- 
tional Bank’s connection with the redemption of Emer- 
gency Notes was purely clerical and custodial. It must 
be borne in mind that during the Japanese occupation, 
the Philippine National Bank continued to serve as the 
depository of the Executive Commission. 


CONCLUSION 
the undersigned, these facts are believed settled: 


. On March 9, 1943, a debtor and creditor relation- 
ship existed between the Philippine National Bank, 
as debtor and the Southern Regions Development 
Bank, as creditor. 


2. On March 9, 1948, the Philipine National Bank 
charged the account of the Southern Regions De- 
velopment B *2,021,200.00 and credited a like 
amount to the lod Branch of the Philippine 
National Bank. (This transaction was a transfer.) 


. On March 11, 1943, the Bacolod Branch, charged 
the Manila, Philippine National Bank with *2,021,- 
200.00 and credited a like amount to temporary 
account. 


. On March 11, 1943, a debtor and creditor relation- 
ship existed between the Bacolod Branch, as debtor 
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and the Southern Regions Development Bank, as 
creditor. : 


. The Bacolod Branch was authorized to charge to 
the temporary account guerrilla currency presented 
for redemption and it was further authorized to 
charge to the temporary account of the Southern 
Regions Development Bank such orders as were 
presented by the Bank of Taiwan. 


. On March 2, 1945, the balance in the temporary 
account had been reduced by redemption of guer- 
Trilla currency to *1,090,041.00. 


. On March 2, 1945 the Bank of Taiwan withdrew 
from the Bacalod Branch of the Philippine Na- 
tional Bank, the entire balance in the temporary 

account of *1,090,041.00. 


The Bank of Taiwan, after withdrawing the stated 
amount, it appears from all available evidences, 
buried the actual currency in the said amount and 
it is this currency that was discovered by the 
American Forces and deposited with a United 
States Army Finance Officer. 


. The Bank of Taiwan was acting as agent for the 
Southern Regions Development Bank and the cnr- 
rency deposited with the finance officer by the 
American Forces is an asset of the Southern Re- 
gions Development Bank. 


/s/ Gractano Rapatan 
Investigator and Accountant 


Aproved as to form: 
/s/ KCS 
KatHERINE 


C. Sznpas 
Reviewer 


[Filed November 14, 1958] 
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March Ist, 1945. 


The Manager, 
Philippine National Bank, 
Bacolod Branch. 


Sir, 

By order of the Japanese Imperial Forces, I hereby 
notify you that you are directed to turn over to the 
Bank of Taiwan, Ltd., Bacolod Branch, all the old Philip- 
pine Notes, operating and redemption cash, carried upon 
your books as of this date. 


The Bank of Taiwan, Ltd., is authorized to issue the 
corresponding receipt therefor. 


Yours very truly, 


For The Bank of Taiwan, Ltd. 
Bacolod 


/s/ G. YosHwa 
Manager 
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Bacolod City, March 2, 1945 


By order of the High Command Japanese Imprial 
Forces, we hereby certify receipt from the Philippine 
National Bank, Bacolod Branch, the sum of ONE MIL- 
LIONE NINETY THOUSAND FORTY ONE (?1,090,- 
041.00) PESOS IN Philippine Notes, viz: 


OPERATING: 
Treasury 
P. N. B. 
REDEMPTION: 


Treasury 3 
(PPS NB ieee rncsessereatoere 917,749.00 


1,090,041.00 


THE BANK OF TAIWAN, LTD. 


By G. YosHma, 
Manager 
Financial Adviser 
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PHILIPPINE NATIONAL BANK 
BACOLOD BRANCH 


Bacolod City April 10, 1945 
The President 
Philippine National Bank 
Manila, Philippines 
Dear Sir: 


This is to report to you the actual condition of the 
Bacolod Branch of your Bank. 


Under the Commonwealth Government this Branch was 
operating up to May 20, 1942. From May 21, 1942, the 
date the Japanese occupied this province to the latter 
part of April 1943, it was closed and did not operate. 


On April 30, 1948, upon instructions from the Head 
Office, it reopened for business and had since continued 
to operate up to Wednesday, March 28, 1945. As at the 
close of business on this date, the total Resources and 
Liabilities of the Branch aggregated *17,636,281.04 as 
shown in the accompanying “Schedule A” which contains 
“Extract General Ledger Accounts—March 28, 1945”, with 
its “Appendix A-1” which is brief description of each 
account. 


On Holy Thursday, March 29, 1945, at past 10:00 
o’clock in the evening a platoon of eleven (11) Japanese 
soldiers ordered the undersigned at the point of bayonets 
to open the bank premises and forthwith made me, my 
family and other companions in the building understand 
that we have to move out for the place will be used by 
them for defensive fighting, and it will be blasted, result- 
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ing in our having to flee from the building in about ten 
minutes time leaving behind all personal belongings, to be 
able to save our lives from the impending explosions of 
time bombs and from the bullets and bayonets of the 
quite desperate Japanese soldiers. In fact, early in the 
morning of Good Friday, March 30, 1945, a few hours 
before the American Forces occupied the heart of the City 
of Bacolod, the Japanese soldiers blasted and set on fire 
the Bank building as well as the other buildings adjacent 
and surrounding it. The first burnt completely the bank 
building except the concrete portions such as the walls 
and vaults; furnitures; fixtures; equipments; stationeries; 
supplies; all records within and without steel cabinets; 
and more. likely than not the contents of three safes 
without the vaults. Our two vaults underwent and with- 
stood time bomb explosions and hellish flames. One of 
them has a modern door with an emergency door and 
contains cash, ledger books and records; the other has an 
old vault door without any emergency door and it contains 


securities files; blank checks and drafts; old books of ac- 
counts; some other records and some personal belongings 
of employees and friend of the Branch. Altho it is not 
unreasonable to assume that the contents of these two 
vaults are unharmed, yet it would seem better that an 
immediate verification and check-up thereof be made as 
soon as possible to ascertain their true condition. 


The employees who continued working in the Branch 
up to the last work day on March 28, 1945, appear in the 
attached “Schedule B”. All of them are at present in this 
City of Bacolod except as noted on the schedule. 


On Saturday morning, March 31, 1945, Lt. Crawford 
of the Philippines Civil Affairs Unit sealed Bank premises 
and placed Military Police guards around the bank. 


Before closing, permit me refer particularly to the 
following items on the balance sheet or “Extract General 
Ledger Accounts—March 28, 1945”, viz: 
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RESOURCES 


Bank of Taiwan Ltd. (Special Deposit )—?1,090,- 
041.00 
This amount represents Pisin Treasury Notes 
and Philippine National Bank Ci culating Notes (Re- 
demption and Operati ) which on March 1, 
1945, were ord 
Taiwan Ltd. by the 


Cash—Operating Cashier —?147,169.37 

This amount represents Emergency Notes con- 
tained in two large steel safes outside the vaults, 
and some Philippine Minor Coins. Also a little over 
7,000.00 value of United States Certificates inside 
the vault. 

Finally, it is submitted that it is immediately and in- 
dispensably necessary that it be defined and determined 
as to who should take charge of safeguarding the burnt 
premises of the Branch and everthing of value or import 
that may yet be found existing therein as property be- 
longing to the Bank. 


The concrete walls of the burnt Branch building are 
still standing and appear to be still strong and good. 
Properly: reconstructed under present circumstances and 
in the absence of another suitable building readily avail- 
able, it can be utilized within say, thiry days after re- 
construction work is began thereon. If a return to 
normaley or as near thereto as possible be the goal of 
the present government, it would not be out of place to 
state here that the reopening of the Branch here is an 
important contributary factor thereto. 


Respectfully submitted, 


/s/ J. V. B. 
J. V. Buenaventura 


Manager 
Bacolod Branch 
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copy 
ORDER NO. 1 (January 23, 1942) 


From the Commander-in-Chief of the Imperial Japa- 
nese Forces in the Philippines. 


To Mr. Jorge B. Vargas. 


1. You, Mr. Jorge B. Vargas, shall be the head of the 
central administrative organization—“Chairman of the 
Executive Commission,”—and shall proceed to the imme- 
diate coordination of the existing central administrative 
organs in the Philippines, and to the execution of the 
administration under the commands and orders of the 
Commander-in-Chief of the Imperial Japanese Forces. 


2. The coordination of the existing central administra- 
tive organs shall be effected according to the following 
rules: 

a. The “Chairman of the Executive Commission” shall 
keep necessary offices under his direct control. 


b. The central administrative organs shall be reconsti- 
tuted into six departments, viz., Interior; Finance; Jus- 
tice; Agriculture and Commerce; Education, Health and 
Public Welfare; and Public Works and Communications. 


Each department shall have at its head a “Commis- 
sioner,” who shall execute an administration within his 
jurisdiction under the control of the “Chairman of the 
Executive Commission.” 


Each department shall have a Japanese adviser and 
Japanese assistant advisers. 


3. The Commander-in-Chief of the Imperial Japanese 
Forces shall exercise jurisdiction over judicial courts. 
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4. A “Commissioner” for each department constitut- 
ing the central administrative organization shall be ap- 
pointed on your recommendation by the Commander-in- 
Chief of the Imperial Japanese Forces. 


As regards the appointments of other important of- 
ficials, including chiefs of the offices under the direct 
control of the “Chairman of the Executive Commission” 
and Chiefs of local administrative organs, you shall have 
the approval of the Commander-in-Chief of the Imperial 
Japanese Forces. 


5. The systems and constitutions of the departments 
of the central administrative organization and of judicial 
courts shall generally be based upon what have existed 
hitherto, provided that their outlines be approved by the 
Commander-in-Chief of the Imperial Japanese Forces. 


Any: important change in the above-mentioned systems 
and constitutions shall be effected in conformity with the 


foregoing paragraph. 


6. In the execution of administration, the foremost 
importance shall be given to the demands of the Imperial 
Japanese Forces and in the immediate re-establishment 
of peace and order and “Chairman of the Executive Com- 
mission” and the “Commissioners” of the departments 
shall comply with the orders of the Commander-in-Chief 
of the Imperial Japanese Forces regarding any important 
matters. 


7. The systems and constitations of local administra- 


tive organs shall generally be based upon what existed 
hitherto. 


COMMANDER-IN-CHIEF OF THE IMPERIAL 
JAPANESE FORCES IN THE PHILIPPINES. 
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copy 


February 20, 1942 
ORDER NO. 3 


Mr. Jorge B. Vargas 


Chairman of the Executive Commission 
of the Philippines, Manila 


Order concerning basic principles in exercising 
legislative, executive and judicial powers. 


In exercising the legislative, executive and judicial 
powers in the Philippines, the following rules shall be 
observed : 


(1) Activities of the administrative organs and judicial 
courts in the Philippines shall be based upon the existing 
statutes, orders, ordinances and customs until further 
orders, provided that they are not inconsistent with the 
present circumstances under the Japanese Military Ad- 
ministration. 


(2) The Executive Commission of the Philippines may 
enact new statutes and ordinances subject to approval of 
the Commander-in-Chief of the Imperial Japanese Forces 
in the Philippines. 


COMMANDER-IN-CHIEF OF THE 
JAPANESE FORCES IN THE PHILIPPINES. 
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OFFICE OF THE CHAIRMAN OF THE EXECUTIVE 
COMMISSION MALACANAN PALACE 


BY THE CHAIRMAN OF THE 
EXECUTIVE COMMISSION 


EXECUTIVE ORDER NO. 135 


REQUIRING ALL HOLDERS OF EMERGENCY CIR- 
CULATING NOTES TO REGISTER THEIR 
HOLDINGS WITH THE PROVINCIAL, CITY 
AND DEPUTY TREASURERS. 


WHEREAS, upon the occupation of the Philippines by 
the Imperial Japanese Forces, there were in circulation 
in different parts of the country emergency circulating 
notes, issued upon authority of the former Common- 
wealth Government, some by provincial committees desig- 


nated for the purpose and others by agencies of the 
Philippine National Bank; 


WHEREAS, the Central Administrative Organization 
is considering ways and means whereby the said emer- 
gency notes could be redeemed with legal currency; 


WHEREAS, to arrive at a definite solution to this 
problem, it is necessary that the kinds of emergency notes 
and the amount thereof in the hands of the present hold- 
ers be known; 


NOW, THEREFORE, pursuant to the authority con- 
ferred upon me as Head of the Central Administrative 
Organization by Order No. 1 in connection with Order 
No. 3 and Approval No. 37 dated March 15, 1943, of the 
Commander-in-Chief of the Imperial Japanese Forces in 
the Philippines, and upon recommendation of the Execu- 
tive Commission, it is hereby ordered that: 
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SECTION 1. The Chairman of the Executive Commis- 
sion shall designate the places where the registration of 
emergency notes is to be undertaken and the period of 
time for such registration in each designated place. 
Every holder of emergency notes in the places designated 
by the Chairman of the Executive Commission should 
register all the emergency: notes in his or her possession 
by the presentation thereof to the provincial treasurer 
or his deputy specially designated for the purpose, or the 
city treasurer, whoever is nearest to his or her residence. 
Each holder registering emergency notes shall submit to 
the respective provincial, city or deputy treasurer, a 
sworn statement showing his name and address, the is- 
sues, denominations, serial numbers and places of issue 
of the emergency notes, and that he possesses no other 
emergency notes except those he is registering. A sam- 
ple of E.N.R. Form No. 1 which should be used for this 
statement, is hereto attached. Only printed emergency 
notes, which the said treasurers believe to be genuine or 
legitimately issued shall be registered. Emergency notes 
that are mimeographed, typewritten, written in seript, or 
otherwise prepared, shall not be registered. The holders 
of emergency notes that are not presented for registra- 
tion within the period designated for the purpose shall 
be definitely deprived from receiving any benefits that 
may be decided upon by the Administration in relation to 
the emergency notes problem. 


SEC. 2. The provincial, city or deputy treasurer to 
whom the emergency notes are presented shall examine 
the said emergency notes and, if he believes that such 
notes are genuine and legitimately issued, he shall register 
them on E.N.R. Form No. 2, a sample of which is hereto 
attached. If he believes that any of the emergency notes 
that are presented to him is a counterfeit statement 
covering the same but he shall not register them. The 
sworn statement shall be submitted to the provincial or 
city auditor of the province or city where registered. 
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The holder of such emergency notes should be informed 
that he or she may submit the emergency notes in qnes- 
tion to the provincial or city auditor concerned for ex- 
amination. It shall be the duty of such auditor when so 
requested to examine the emergency notes and he shall 
decide as to its genuineness or not. His decision in either 
case shall be communicated to the interested party and to 
the provincial treasurer. He shall also report such deci- 
sion to the National Treasurer through the Auditor Gen- 
eral and Director of the Budget. 


SEC. 3. Immediately after registration and before re- 
turning them to their respective holders, each and every 
emergency note registered on E.N.R. Form No. 2 shall be 
eountersigned by the provincial, city or deputy treasurer 
concerned, in red ink, as follows: 


“Countersigned, (dated) , 1943 
(Provincial, City or Deputy) Treasurer 


(Manicipality, Province)’ 


The emergency notes that are believed spuriously issued 
shall not be countersigned, unless, upon subsequent find- 
ings by the provincial or city auditor that they are genu- 
ine, this official orders that the same be registered and 
countersigned. They must be marked “not registered,” 
in black ink. 

SEC. 4. Emergency notes presently held by provincial, 
city and municipal governments, as well as by govern- 
ment owned or controlled corporations and other govern- 
mental entities shall not be registered nor countersigned. 
Mutilated emergency notes likewise shall not be registered 
nor countersigned. Emergency notes are considered mn- 
tilated for the purpose of this Order when they fall 
under the following classes: 


(a) Notes which are not complete due to the fact 
that 2/5 or more of the original size of such cer- 
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tificates or notes is missing by wear, tear or other- 
‘wise; 

(b) Notes which are damaged, defaced or per- 
forated thru action of insects, chemicals or other 
eauses to such an extent that the total area of the 
missing, defaced or perforated portion equals 2/5 
or more of the original size of the certificates or 
notes; 


(ce) Notes which are scorched or burned to such 
an extent that, altho recognizable as such, have be- 
come fragile and brittle as to render further han- 
dling thereof impossible without breaking up; 


(a) Notes which are split edgewise into two so 
that only one side is available. 


SEC. 5. Each provincial and city treasurer shall secure 
two samples of every denomination of each kind of emer- 
gency note registered and countersigned by him and by 
the deputy: of the former, using for the exchange therefor, 
as face value, any government fund that he may have in 
his possession. The value of such samples shall be reim- 
bursed by the National Treasurer. One set of samples 
‘shall be kept by the provincial or city treasurer in his 
office until otherwise ordered by the National Treasurer. 
The other set shall be furnished to the office of the pro- 
vincial or city auditor concerned. 


SEC. 6. The registers of emergency notes on E.N.R. 
Form No. 2 required in this Order shall be made in four 
copies. Immediately upon the expiration of the period 
herein fixed for the registration, every deputy treasurer 
concerned shall send all the sworn statements and the 
original and two copies of each register to the corre- 
sponding provincial treasurer who shall, by the first op- 
portunity, send to the National Treasurer the original of 
each register received by him, together with a summary 
on ENR. Form No. 3, a sample of which is likewise 
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hereto attached. The other copy of the register shall be 
furnished to the provincial auditor. The sworn statements 
submitted by the emergency note holders shall be retained 
by the provincial or city treasurer, together with one copy 
of each register. City treasurers shall send also by the 
first opportunity the original of their registers on E.N.R. 
Form No. 2 direct to the National Treasurer. He shall 
furnish to the city auditor one copy of the register, re- 
taining in his office the other copies of the register. 


SEC. 7. For the purpose of carrying out the provisions 
of this Order, the Commissioner of Finance, with the ap- 
proval of the Chairman of the Executive Commission, 
may authorize provincial, city and deputy treasurers to 
employ the necessary number of additional personnel for 
the duration of the registration. The salaries of such 
personnel and the payment of office supplies required in 
carrying out this Order shall be reimbursed by: the Na- 
tional Treasurer from a fund that shall be made available 


for the purpose. 


SEC. 8. The Commissioner of Finance, with the ap- 
proval of the Chairman of the Executive Commission, is 
authorized to designate any official of the Central Ad- 
ministrative Organization, any local government, govern- 
ment owned or controlled corporation, or any other gov- 
ernmental agency or instrumentality to supervise the 
registration and redemption of the emergency notes in 
the offices of deputy treasurers and local branch managers 
of the Philippine National Bank. 
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Done in the City of Manila, Philippines, this 15th day 
of March, 1943. 


/8/ Jorce B. Varcas 
Chairman of the Executive Commission 


APPROVED by the 


Commander-in-Chief of the Imperial Japanese 
Forces in the Philippines on March 15, 1943. 


CERTIFIED TRUE COPY: 


/s/ Emurano Punza 
EMILIANO PUNZAL 
Chief, Records Division 
Executive Office 
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OFFICE OF THE CHAIRMAN OF THE EXECUTIVE 
COMMISSION MALACANAN PALACE 
BY THE CHAIRMAN OF THE 


EXECUTIVE COMMISSION 
EXECUTIVE ORDER NO. 136 


PROVIDING FOR THE REDEMPTION, UNDER CER- 
TAIN CONDITIONS, OF EMERGENCY NOTES. 


Pursuant to the authority conferred upon me as Head 
of the Central Administrative Organization by Order No. 
1 in connection with Order No. 3 of the Commander-in- 
Chief of the Imperial Japanese Forces in the Philippines, 
and in accordance with his Approval No. 37 dated March 
15, 1943, the redemption at face value of the emergency 
notes registered and countersigned under the provisions 
of Executive Order No. 135 dated March 15, 1943, is, upon 
the recommendation of the Executive Commission, hereby: 
ordered, such redemption to be accomplished in accord- 
ance with the following rules and regulations: 


SECTION 1. The Chairman of the Executive Commis- 
sion shall designate the places where the redemption is 
to be undertaken and the period of time for such redemp- 
tion in each designated place. When deemed necessary, 
the Chairman of the Executive Commission may order 
the redemption of emergency notes in any designated 
place simultaneously with their registration as required 
in Executive Order No. 135 dated March 15, 1943. 


SEC. 2. In a city or municipality where an agency of the 
Philippine National Bank is in operation, the emergency 
notes shall be accepted for deposit in any kind of account 
in the name of the respective registrant, as shown in the 
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register of countersigned emergency notes of the:office of 
the provincial, city or deputy treasurer eoncerned, who 
shall certify to that effect to the said bamk agency. The 
Philippine National Bank shall be refunded ‘with the 
amounts of emergency notes accepted for deposit by: its 
branches from the “Hmergency Notes Reserve Fond” 
‘ereated in this Order. 

SEC. 3. In the other cities and municipalities, the 
redemption shall be done in the offices of the respective 
provincial, city or deputy treasurers where they were 
registered. The countersigned emergency notes shall be 
redeemed in said offices by exchanging them with legal 
tender enrrency upon presentation of the same by the 
persons in whose names they were registered, or by their 
authorized representatives. For this purpose, provincial, 
city and deputy treasurers shall be provided with the 
necessary amounts from the “Emergency Notes Reserve 
Fund.” Said treasurers may also use for the purpose 


of redeeming emergency notes any government funds in 
their possession to be reimbursed from the said “Emer- 
gency Notes Reserve Fund.” 


SEC. 4. The Deposits which do not exceed 950.00 for 
each depositor may be withdrawn in legal currency in 
their entirety at any time after the date of issuance of 
the order of redemption by the Chairman of the Execu- 
tive Commission. The amounts of emergency notes regis- 
tered which do not exceed 50.00 for each registrant may 
be exchanged with legal currency also in their entirety at 
any time after the date of issnance of the order of re- 
demption but not later than six months from said date, 
unless extended by the Chairman of the Executive Com- 
mission. The withdrawals by depositors in the Philippine 
National Bank agencies and the exchange in the offices 
of the provincial, city, or deputy treasnrers, in the case 
of deposits or amounts of emergency notes registered in 
excess of 50.00 for each depositor or registrant, shall 
be subject to the following limitations: 
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(a) Within thirty: days from the date the redemp- 
tion commences, not more than one-half of the amount 
of the deposit in the Philippine National Bank agency 
or of the emergency notes registered in the case of 
redemptions to be made in the offices of the provin- 
cial, city and deputy treasurers: Provided, That if 
the total amount of such deposit or emergency notes 
registered is less than *100.00, one withdrawal or ex- 
change may exceed one-half but in no case more than 
"50.00; 


(b) During the thirty days next following, the en- 
tire balance if it does not exceed ?50.00, otherwise, 
not more than one-half of such balance; and 


(c) Thereafter, the remaining balance may be with- 
drawn at any time, but, in the case of registered 
emergency notes to be redeemed at the offices of 
provincial, city or deputy treasurers, the period of 
time for their redemption shall not extend beyond 


six months from the commencement of the redemp- 
tion period fixed for the respective locality unless 
extended by the Chairman of the Executive Com- 
mission. 


SEC. 5. Persons who are indebted to the Central Ad- 
ministrative Organization, any local government, the 
Philippine National Bank, the Agricultural and Industrial 
Bank, and other government owned or controlled corpo- 
rations, and other governmental agencies for taxes, fees, 
other charges, loans, and other obligations of any kind, 
may use for the payment thereof emergency notes duly 
registered in their respective names which shall be ac- 
cepted at face value, regardless of the limitations pre- 
scribed in the next preceding section. Withdrawals of 
deposits made in accordance with the provisions of Sec- 
tion 2 hereof, needed for paying such obligations of the 
respective depositors, may likewise be made regardless 
of the said limitations. Emergency notes so accepted by 


any branch of the Central Administrative Organization, 
local government, government owned or controlled corpo- 
ration, and governmental entity, shall be redeemed by the 
National Treasurer at face value. 


SEC. 6. Upon acceptance of the emergency notes either 
for deposit, as payment of taxes, loans and other obliga- 
tions, or upon redemption, in accordance with the provi- 
sions of this Order, such notes shall immediately be 
marked “Paid,” in black ink, on the faces thereof hy the 
respective hank teller or provincial, city or deputy treas- 
urer, as the case may be. 


SEC. 7. All redeemed emergency notes, those accepted 
for deposit by the agencies of the Philippine National 
Bank, and the samples referred to in Section 5 of Execa- 
tive Order No. 135 dated March 15, 1943, as well as those 
received as payments for taxes, loans, and other obliga- 
tions in accordance with the provisions of this Order 
shall be kept in proper vaults or safes by the respective 


bank offices or agencies and provincial and city treasurers 
until otherwise ordered by the National Treasurer. Those 
redeemed by the deputy provincial treasurers and the 
samples furnished to the provincial and city auditors 
shall he remitted to the respective provincial and city 
treasurers. The Chairman of the Executive Commission 
shal] determine the manner by which the emergency notes 
shall be disposed of. 


SEC. 8 Holders of emergency notes not presented for 
deposit, payment of taxes, loans, or obligations, or re- 
demption, in accordance with the provision of this Order, 
shall be definitely deprived from the benefits provided 
herein. 


SEC. 9. There is hereby created out of any available 
funds in the National Treasury an “Emergency Notes 
Reserve Fund” in such amount as may be determined 
by the Chairman of the Executive Commission to be used 
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exclutively for the redemption of emergency notes as pre- 
scribed herein and for such expenses as may be incurred 
incident thereto. Such sum or sums as may be necessary 
for the purpose are hereby set aside from this fund to 
reimburse the provincial, city, and deputy treasurers and 
local branch managers of the Philippine National Bank 
for salaries of necessary additional personnel that they: 
may employ with the prior authority of the Commissioner 
of Finance and approval of the Chairman of the Execu- 
tive Commission, and for payment of office supplies re- - 
quired in carrying out the provisions of this Order. 


SEC. 10. The Commissioner of Finance, with the ap- 
proval of the Chairman of the Executive Commission, is 
authorized to designate any official of the Central Ad- 
ministrative Organization, any local government, govern- 
ment owned or controlled corporation, or any other gov- 
ernmental agency or instrumentality to supervise the 
registration and redemption of the emergency notes in 
the offices of deputy provincial treasurers. All officials 
and employees of the Central Administrative Organiza- 
tion, local governments, government owned or controlled 
corporations and other governmental entities are required 
to extend assistance in carrying out the provisions of this 
Order when called upon by the respective provincial, city: 
and deputy provincial treasurers. All officials and em- 
ployees of the Central Administrative Organization, local 
governments, government owned or controlled corpora- 
tions and other governmental entities are required to ex- 
tend assistance in carrying out the provisions of this Or- 
der when called upon by the respective provincial, city 
and deputy treasurers. 
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Done in the City of Manila, Philippines, this 15th day 
of March, 1943. 


/3/ Jorce B. Varcas 
Chairman of the Executive Commission 


APPROVED by the 
Commander-in-Chief of the Imperial 
Japanese Forces in the Philippines 
on March 15, 1943. 


CERTIFIED TRUE COPY: 


/s/ Timuaano PunzaL 
EMILIANO PUNZAL 
Chief, Records Division 
Executive Office 
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NAMPO KAIHATSU KINKO 
(Southern Development Bank) 


[Stamp: The Bank [Stamp: B.P.I. 
of the Philippine PB. No. 139555 
Islands, Feb. 27, 1943 Manila] 
Manila, P.I.] 


February 26, 1943. 


To the President of the Bank of Philippine Islands, 
Manila. 
Dear Sir: 

In compliance with the Military Order, we beg to notify 
you that the following Philippine Currency, now storaged 
in your Bank, must be deposited in your account or ex- 
changed with the Military Notes in our Bank as soon as 
possible : 

PHILIPPINE PESO 
Notes: 


Coins: All kinds of coin 

We take this oportunity to inform you at the same 
time that you are obliged also to deposit in your account 
or exchange with the Military Notes, when your Bank 
receive the Philippine Currency above mentioned. 

Thanking you in anticipation of your kind attention to 
this matter, we are 

Yours truly, 


/3/ S. Hisucsr 
SABURO HIGUCHI 
Sub-Manager 
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THE BANK OF THE PHILIPPINE ISLANDS 
Established 1851 


Cable Address: Head Office: 
BANCO MANILA ~ 


Codes. Used: Branches 
Bentley’s Cebu 
Lieber’s Toilo 

Peterson’s Zamboanga 

Western Union 
AB.C. 5th Ed. Imp. 


AUTHORIZED CAPITAL CAPITAL FULLY PAID 
?10,000,000.00. %6,750,000.00. 


MANILA, February 27, 1943 


Please refer to ~ 


PS. 221689 


The Financial Department 
Military Administration Office 
Imperial Japanese Army 
Manila 


Gentlemen: 


We have just received a letter from the Nampo Kaihatsu 
Kinko, as per copy enclosed, requesting us to turn over to 
them all our Philippine Currency notes and coins. 


Inasmuch as it is claimed that this is due to a Military 


Order and we have not as yet been notified by the Military 
Administration in this respect, we would ask your permis- 
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sion to comply with the request made to us by. the above 
mentioned Bank, if the same meets with your approval. 


Yours very traly, 


/s/ P. Campos 
PEDRO J. CAMPOS 


PR 
Encl.— 


/s/ O.K. S. Kopayasxt. 


[Filed November 14, 1958] 
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B.P.I. Exhibit 20 
es * ° Ld 


OFFICIAL GAZETTE Vor. 41, No. 1 


OFFICE OF THE PRESIDENT OF THE PHILIPPINES 
BY THE PRESIDENT OF THE PHILIPPINES 


Executive Orver No. 25 


PROMULGATING RULES AND REGULATIONS CON- 
CERNING CURRENCY, BOOKS AND ACCOUNTS 
OF BANKS AND THEIR BRANCHES AND AGEN- 


Apgw, 1945 OFFICIAL GAZETTE 49 


CIES IN THE PROVINCES, PROVINCIAL, CITY 
AND MUNICIPAL TREASURIES AND OTHER 
GOVERNMENT ACCOUNTABLE OFFICES AND 
DEBT MORATORIUM. 


‘Wuezeas it is essential that the financial and monetary 
structure of the Commonwealth of the Philippines be 
maintained on a sound basis. 


Now, ruererore, I, Sergio Osmeiia, President of the 
Philippines, by virtue of the powers vested in me by the 
Constitution and the laws of the Commonwealth of the 
Philippines, do hereby promulgate the following rules and 
regulations concerning currency, books and accounts and 
debt moratorium for all areas free from enemy: occupation 
and control throughout the Philippines. 


I. . CURRENCY 


1. The new Victory Series of Philippine Treasury Cer- 
tificeates (Victory Pesos) and the Philippine coins identical 
to pre-war issue now in circulation will be legal tender. 


2. All pre-war Philippine Treasury Certificates and 
coins will continue to be legal tender and may be ex- 
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changed at par for the Victory Pesos if so desired by the 
holders. 


3. The rate of exchange will be two Victory Pesos for 
one United States dollar. Transactions at any other rate 
are prohibited. 


4. For each province liberated from the enemy, an 
Emergency Currency Committee will be appointed by the 
United States Army and the Commonwealth Government 
to study, investigate and report on the bona-fide emer- 
gency currencies issued by duly authorized currency 
boards. The Committee will ascertain the extent of the 
authority given to sach boards, the amount of emergency 
currency actually printed and issued, and will recommend 
as soon as possible the redemption of the currencies 
found to be legally issued. In case it is found out that 
in a given province more emergency currencies were in 
circulation than the amount actually authorized to be 
issued, the Committee will recommend what action shall 
be taken: Provided, however, That counterfeit emergency 
currencies will not be redeemed. 


5. The printing and issuance of additional emergency 
currencies are hereby prohibited. 


6. Japanese currency, Philippine National Bank Notes 
(except duly authorized emergency issues), Notes of the 
Bank of the Philippine Islands, New Central Bank Notes 
and unauthorized emergency currencies are not legal 
tender. Transactions in these currencies are prohibited. 


Sercio OsMENA 
President of the Philippines 
By the President: 
Azruro B. Rotor 
Secretary to the President 


[Filed November 14, 1958] 
P.N.B. Exhibit 2 
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INVEX TO EXHIBIT 


Philippine National Bank 
Manila Head Office 


Daily Statement - March 1 to March 6, 1943 


General Ledger Accounts 
Due from Nampo = 12/31/42 to 4/7/43 
Due from branches - 2/20/43 to 4/8/43 
Due from branches ~ 10/9/43 to 11/29/43 
Accounts receivavle - 12/31/42 to 4/15/43 
Accounts receivable - 12/29/44 to 8/23/45 
Emergency notes redemption fund (CAO) 1943 
Emergency notes redemption fund (CAO) 1945 


Subsidiary Ledger Accounts 
Due from branches subsidiary 
Bacolod Branch - 1/33/43 to 5/6/43 
~ Bacolod Branch - 10/6/43 to 10/11/43 
Tieilo Branch - 1/26/43 to 6/10/43 
Tieilo Branch - 10/9/43 to 10/19/43 
fron Zebu Branch - 10/€/43 to 10/12/45 
fron Davao Branch - 10/6/43 to 10/11/43 
Suspense account subsidiary 
Suspense-accounts receivaole- 


Suspense - Emergency notes redemption func - 


Waglne: Entry Ticxets 
€/3/45 - Creat accounts receivable, Debit suspense - 


£/3/ad - Credit suspense (ENRF) - Debit ENRP (CAO) 
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PNB Exhibit 10 
FIRST CONGRESS OF THE PHILIPPINES 
Special Session H. NO. 113 
(Commonwealth Act 672) 


AN ACT TO REHABILITATE THE PHILIPPINE 
NATIONAL BANK 


Be it enacted by the Senate and House of Representa- 
tives in Congress assembled: 


SECTION 1. The Philippine National Bank, herein- 
after also referred to as the Bank, shall immediately 
resume business upon approval of this Act. 


SECTION 2. Simultaneously with the resumption of 
the Business the Philippine National Bank, shall acquire 


the assets and assume the deposit and other liabilities of 
the Banking Division of the National Treasury, after due 
and proper notice to all depositors and other creditors of 
the Banking Division, as provided for in Executive Order 
No. 33, promulgated March 10, 1945. Upon the taking over 
of all business activities of the Banking Division, the 
current account of the National Treasury shall be credited 
on the books of the Bank with the amount by which the 
assets on the Banking Division exceeds its liabilities to 
depositors and other creditors so that all of the net free 
working funds originally furnished to the Banking Divi- 
sion by the Commonwealth Government, including all 
profits and after deducting all losses up to the date of the 
taking over of the business of such Banking Division, 
shall be paid to the Philippine National Bank and credited 
to the current account of the National Treasury. There- 
upon, the Banking Division shall cease to exist, but the 
Bank shall have the right during a period of one year 
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immediately following, to make such adjustments in the 
current account of the National Treasury as may be 
necessary to give effect to its acquisition of any additional 
assets or its assumption of additional liabilities of the 
Banking Division which may not have been ascertained at 
the time of its taking over of the business of such Banking 
Division. 

SEC. 3. Deposit balances of the Commonwealth Gov- 
ernment, cities, provinces, and municipalities with the 
Bank outstanding prior to its reopening under this Act, 
together with fifteen million pesos of the additional credit 
to the current account of the National Treasury from the 
net free working funds of the Banking Division as pro- 
vided in section two hereof, shall be blocked upon the 
resumption of the Bank’s business operations and shall be 
held available in pursuance of the provisions of this Act. 


SEC. 4. The Philippine National Bank is hereby 
authorized and directed, subject to the supervision of the 
Bank Commissioner, to write off from its books so much 
of the said blocked deposit balances of the Commonwealth 
Gevernment, cities, provinces and municipalities as shall 
be sufficient and necessary to meet deficiencies to other 
depositors and creditors and to restore the capital stock 
of the Bank of ten million pesos. Write-offs against said 
accounts shall be made in the proportion that the total 
write-offs bear to the aggregate deposit balances afore- 
said. 

SEC. 5. The blocked deposit balances of the Common- 
wealth Government, cities, provinces and municipalities, 
remaining after effecting the write-offs as hereinbefore 
provided, shall stand as a credit balance in favor of the 
respective entities; Provided, That during a period of one 
year from the date of the approval of this Act, these 
deposit balances shall remain blocked and shall be avail- 
able to cover such further deficiencies which during the 
said period may be disclosed or ascertained; Provided, 
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further, That any further adjustments shall become effec- 
tive only upon approval of the Secretary of Finance; 
And provided, finally, That said deposit balances may, 
within the said period of one year, be withdrawn under 
licenses to be issued by the Secretary of Finance, upon 
the recommendation of the Bank Commissioner. 


SEC. 6. The net profits of the Philippine National 
Bank shall be apportioned annually as follows: 


(1) Fifty per centum to surplus until the latter shall 
equal fifty per centum of the capital stock of the Bank, 
and thereafter twenty-five per centum of said profits until 
such surplus shall equal the capital stock. 


(2) The rest of the net profits shall be set aside on 
the books of the Bank and shown as a liability for the 
repayment of the deposits written off as hereinbefore 
provided, until the total amount so written off shall have 
been fally restored or otherwise fully refunded. 


Any amount that may be realized from assets previ- 
ously determined as losses shall be exclusively credited to 
the liability account provided in the preceding paragraph 
for the repayment of deposits written off by virtue of this 
Act, such repayment to be made under such terms and 
conditions as the Secretary of Finance may prescribe, 
upon the recommendation of the Bank of Commissioner. 


When the requirements of the preceding paragraphs 
numbered (1) and (2) shall have been fully compiled with, 
the provisions of section four of Act Numbered Thirty- 
one hundred seventy four of the Philippine Legislature 
with respect to disposition of net profits shall again be 
followed. 


SEC. 7. All acts, parts of acts and other provisions 
of law inconsistent with the provisions of this Act are 
hereby repealed. 


SEC. 8. This Act shall take effect upon its approval. 
Approved July 19, 1945. = 
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(REPUBLIC ACT 13) 


AN ACT TO AMEND SECTIONS FIVE AND SIX 
OF COMMONWEALTH ACT NUMBERED SIX HUN- 
DRED AND SEVENTY-TWO, ENTITLED “AN ACT 
TO REHABILITATE THE PHILIPPINE NATIONAL 
BANK. ” 


Be it enacted by the Senate and House of Representatives 
of the Philippine in Congress assembled: 


SECTION 1. Sections five and six of Commonwealth 
Act Numbered Six hundred and seventy-two are hereby 
amended to read as follows: 


“SEC. 5. The blocked deposit balances of the Com- 
monwealth Government, cities, provinces, and municipali- 
ties, remaining after effecting the write-offs as herein- 
before provided, shall stand as a credit balance in favor 
of the respective entities: Provided, That these deposit 
balances shall remain blocked until June thirty, nineteen 
hundred forty-seven and shall be available to cover such 
further deficiencies which may be disclosed or ascertained 
on or before June thirty, nineteen hundred forty-seven 
and shall be available to cover such further deficiencies 
which may be disclosed or ascertained on or before June 
thirty, nineteen hundred forty-seven: Provided, farther, 
That any further adjustments shall become effective only 
upon approval of the Secretary of Finance: And pro- 
vided, finally, That said deposit balances may, prior to 
June thirty, nineteen hundred forty-seven, be withdrawn 
under licenses to be issued by the Secretary of Finance, 
upon the recommendation of the Bank Commissioner. 


“SEC. 6. The net profits of the Philippine National 
Bank shall be apportioned annually as follows: 
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“(1) Fifty per centum to surplus until the latter shall 
equal fifty per centum of the capital stock of the Bank, 
and thereafter twenty-five per centum of said net profits 
until such surplus shall equal the capital stock. 


“(2) The rest of the net profits shall be paid by the 
Bank with the approval of the Bank Commissioner to the 
respective entities in proportion to their blocked deposit 
balances until the total amount thereof shall have been 
fully covered and refunded. 


“Any amount that may be realized from assets previ- 
ously determined as losses shall be paid by the Bank with 
the approval of the Bank Commissioner to the respective 
entities in proportion to their blocked deposit balances. 


“When the requirements of the preceding paragraphs 
numbered (1) and (2) shall have been fully complied 
with, the provisions of section four of Act numbered 
Thirty-one hundred seventy four of the Philippine Legis- 


lature with respect to disposition of net profits shall again 
be followed. 


SEC. 2. This Act shall take effect upon its approval. 


Approved, September 5, 1946. 


[Filed June 13, 1958] 


MEMORANDUM OPINION 
I NATURE OF THE ACTION. 


A These actions arise under, and are brought pursuant 
to, the provisions of the “Trading With The Enemy Act” 
of October 6, 1917, as amended (50 U.S.C., App. Sections 
1-39, specifically Sections 9(a)) and the Fifth Amendment 
to the Constitution of the United States. 


B There are two actions involved here, each action 
involving a different plaintiff, but with two defendants 
common to both cases. In Civil Action 2752-56, the 
plaintiff is the Bank of the Philippine Islands, a banking 
corporation duly organized and operating under the laws 
of the Philippine Islands, with principal office and place 


of business in Manila, Philippines. In Civil Action 3521-56, 
the plaintiff is the Philippine National Bank, a banking 
corporation duly organized, existing and operating under 
the laws of the Philippine Islands, with its principal place 
of business in Manila, Philippines. The two defendants 
involved in each action are William P. Rogers, the 
Attorney General of the United States of America and, as 
such, the successor to the Philippine Alien Property Ad- 
ministrator, and Ivy Baker Priest, Treasurer of the 
United States of America, who holds the property that is 
the subject matter of these proceedings. 


C. The plaintiff in Civil Action 2752-56, the Bank of 
the Philippine Islands, and the plaintiff in Civil Action 
3521-56, the Philippine National Bank, filed conflicting 
claims with the Philippine Alien Property Administrator 
of the United States, the predecessor of the defendant 
Attorney General, for a return of the vested property 
involved in this case. The vested property amounts to 
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approximately ®951,000.00 of pre-war Philippine currency, 
of which approximately 662,000.00 was in Philippine 
Treasury Certificates, and ?289,000.00 in Philippine Bank 
Notes. The order by which the funds were vested by the 
Philippine Alien Property Administrator of the United 
States is Vesting Order P-285, which reads as follows: 


“VESTING ORDER NO. P-285 


Re: Sum of money owned by the 
Imperial Japanese Government 


“Under the authority of the Trading with the Enemy 
Act, as amended, the Philippine Property Act of 1946 and 
Executive Order No. 9818, and pursuant to law, the un- 
dersigned, after investigation, finding: 


“1. That the property described as follows: 


“The sum of 662,387.00 in Philippine Treasury Cer- 
tificates, deposited with the accounts of Lt. Col. G.G. 
Woehrle, FD., Col. VO. No. 1715, May 1945 to the 
credit of General Fund Receipt 213897 and ?289,000.00 
in Philippine National Bank notes, presently in the 
possession of Major D. Arnhols, Executive Oficer of 
the Fiscal Director, PHILRYCOM, representing the 
balance of the money deposited by the Southern 
Regions Development Bank (Nampo Kaihaty Kinko) 
with the Philippine National Bank, Bacolod Branch, 
which were captured by the American Forces late in 
March 1, 1945, 


is property within the Philippines owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of ownership 
or control by, a designated enemy country (Japan) ; 


“And having made all determinations and taken all 
action required by law, and deeming it necessary in the 
national interest, 


“HEREBY VESTS in the Philippine Alien Property 
Administrator the property described in subparagraph 


\ 
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1 hereof, to be held, used, administered, liquidated, sold or 
otherwise dealt with in the interest and for the benefit 
of the United States, in accordance with the provisions of 
the Trading with the Enemy Act, as amended, and the 
Philippine Property Act of 1946. 


“Any person, except a national of a designated enemy 
country, asserting any claim arising as a result of this 
Order may, within two years from the date hereof or 
within such further time as may be allowed, file with the 
Philippine Alien Property Administrator on Form 
PAPA-1 a notice of claim, together with a request for a 
hearing thereon. Nothing herein contained shall be 
deemed to constitute an admission of the existence, va- 
lidity or right to allowance of any such claim. 


“Bxecuted at Manila, Philippines, on August 5, 1947. 
/s/ James Mcl. Henderson 


/t/ JAMES MCI. HENDERSON 
Philippine Alien Property Administrator 


“Filed with the 
Official Gazette: 


August 5, 1947 10:20 am 
Date Time 


“I hereby certify that the foregoing is a true and 
correct copy of an instrument on file in this office entitled 
“Vesting Order Number P-285.” 


The claim of the Bank of the Philippine Islands is 
limited to ?638,000.00 of the Philippine Treasury Certifi- 
cates, while the plaintiff Philippine National Bank claim: 
the entire fund. : 


3it 


Subsequent ‘to the filing of ‘these claims, administrative 
hearings were held in the Philippines in 1948, 1949 and. 
1950, before the Philippine Alien Property Administra- 
tion. Extensive testimony and approximately 40 exhibits 
comprised these hearings, with the testimony: concluding: 
in January, 1950. In January of 1952, a hearing examiner 
of the office of Alien Property denied both claims. Both 
plaintiffs appealed ‘these decisions to the Director of the 
office of Alien Property and Assistant Attorney General 
of the United States who, on May. 18, 1956, denied the 
claim of the Bank of the Philippine Islands in toto and 

jally allowed the claim ‘of the Philippine ‘National 
Bank in the amount of ?172,000.00.° The plaintiff Bank of 
the Philippine Islands applied to the Attorney General 
for'a review of this decision, but the application was de- 
nied. Plaintiff Philippine National Bank applied for a 
rehearing, but this was also denied. 


On July 2, 1956, plaintiff Bank of the Philippine Islands 
instituted Civil Action No. 2752-56, in this court, pursuant 
to Section 9(a) of the Trading with the Enemy Act of 
October 6,.1917, as amended, (50 U.S.C. App) and the 
Fifth Amendment to the Constitution of the United States. 
On August 23, 1956, plaintiff Philippine National, Bank 
instituted Civil Action No. 3521-56 in this Court upon the 
same grounds. Subsequently, on November 8, 1957, these 
cases were consolidated for trial and were pre-tried on 
that date. This Court presided at the hearing de novo on 
the merits of these consolidated cases, said hearing hav- 
ing begun on March 25, 1958 and concluded on March 31, 
1958. 


I. CLAIM OF BANK OF THE PHILIPPINE 
ISLANDS. ' 


‘A. Basis. The claim of this plaintiff for a return of 
638,000.00 of the vested property rests on the following 
allegations: 
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The Japanese Military Administration instituted. a pro- 
gram early in 1943 which was aimed at winning the sup- 
port of certain Filipino groups in the Visayan Islands. 
By this program, the Japanese would redeem in valid 
pre-war Philippine currency the emergency currency 
which had been issued by the Commonwealth Government 
of the Philippine Islands in December, 1941 prior to the 
Japanese invasion and which had been declared null and 
void by the Japanese. In order to carry out this program, 
the Japanese would require an adequate supply of pre- 
war currency. Therefore, the Japanese Military Adminis- 
tration through its agent, Nampo Kaihatsu Kinko, (some- 
times called the Southern Regions Development Bank, but 
hereinafter referred to as Nampo), issued an order which 
directed this plaintiff to turn over all of its pre-war cur- 
rency to Nampo. This plaintiff complied with this order 
and turned over pre-war currency to Nampo, the Japa- 
nese agent, and in return received an equivalent amount 
of Japanese Military Notes. It is alleged by Bank of 
Philippine Islands that this transfer or exchange was ef- 
fected by force and duress and was an unlawful taking 
and commingling of its money by the Japanese. This 
plaintiff further alleges that this carrency, taken from 
them by force or duress, was sent by Nampo through the 
Philippine National Bonk, Manila, along with other pre- 
war currency, to two branches of Philippine National 
Bank—one in Iloilo and the other in Bacolod. The Philip- 
pine National Bank was to act as an instrument of the 
Japanese in carrying out this redemption program. 


After a partial use of this commingled fund by the 
Bacolod branch of the Philippine National Bank, the 
Japanese in March of 1945 ordered the Philippine Na- 
tional Bank to turn over the rest of the fund to the 
Bank of Taiwan, an agent of the Japanese Military Ad- 
ministration. Subsequently, the United States Armed 
Forces invaded the Philippine Islands. As the Japanese 
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forces retreated, they buried this ‘money: in the mountains 
where it was found by’ the United: States Army. 


The claim of the. Bank of the Philippine Islands to the 
vested funds rests mainly on the theory that since there 
was an unlawful taking by the Japanese, the latter did 
not. acquire good title to the money taken from it and 
that the Bank of the Philippine Islands remained the 
true owner of said money, even to the time of vesting. 
In support of this, the Bank of the Philippine Islands 
relies on principles of the law of restitution which are 
substantially as follows: 


“That when a person wrongfully mingles money’ of 
another with money of his own, the other is en- 
titled to obtain reimbursement’ out’ of the fund.” 
See of Law of Restitution, Sec. 209): 


“Where a person 
other with money 


product”: (Rest. 0: 


B. Evidence offered. In support of its claim, the Bank 
of Philippine Islands offered testimony and exhibits. ‘The 
testimony was~ furnished” by: Alberto F. DeVilla-Abrille 
who was the assistant cashier of the Bank of the Philip- 
pine Islands in 1943. A brief summary of his testimony 
shows that the Bank had Philippine Treasury Certificates 
in its vault in March, 1943 and pursuant to a letter from. 
Nampo, the Bank of the Philippine Islands delivered un- 
der duress these Philippine Treasury Certificates. to 
Nampo. He also stated that the Bank of the Philippine 
Islands received Japanese Military Notes from Nampo in 
exchange for the Philippine Treasury Certificates and 
that these notes were segregated from other cash and 
were not used, although they could have been used. 
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Bank of the Philippine Islands also introduced certain 
exhibits into evidence. Aside from the vesting order and 
the decision of the Assistant Attorney General, Dallas 
Townsend, some of the exhibits relate to the establish- 
ment of the Japanese Puppet Government, its functions, 
and the creation of the redemption program. The remain- 
ing exhibits attempt to connect the funds which the Bank 
of the Philippine Islands delivered to Nampo, allegedly 
under duress, with those funds found by the United States 
Army and subsequently vested by the Alien Property 
Administrator. 


I. CLAIM OF PHILIPPINE NATIONAL BANK. 


A. Basis. This plaintiff contends that prior to March, 
1943 and subsequent thereto, its Manila office maintained 
a deposit account with Nampo. Then, in March, 1943, 
pursuant to the redemption program instituted by the 
Japanese, it withdrew ?4,042,400.00 from this account and 
sent one/half of this sum to its branch at Doilo and the 


remaining half to its branch at Bacolod to be used in the 
redemption program. This withdrawal consisted of 
Philippine Treasury Certificates and Philippine Bank 
Notes in the sum of ?3,618,000.00 and *424,000.00 in 
Japanese Military: Notes. The sum of money that is in- 
volved in these actions is that which was sent to Bacolod. 


The redemption program went into operation until 
sometime in October, 1943 when it was abandoned, but 
the unused currency remained in the Bacolod branch of 
Philippine National Bank. On March 2, 1945, the Japa- 
nese, through the Bank of Taiwan, confiscated all the 
Philippine currency which the Bacolod branch had in two 
accounts that had been set up at the time the redemption 
program was initiated. These two accounts were the Re- 
demption Fund Account and the Operating Account. This 
currency was taken by the Japanese in their retreat, and 
subsequently at the end of March, 1945, United States 
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Army forces found a group of boxes in the hills near 
Bacolod. that contained: Philippine Treasury Certificates 
and Philippine Bank Notes. It is this fund which this 
plaintiff claims it is entitled to recover. 


Philippine National Bank alleges, in substance, that its 
books and records show that the vested property was, 
prior to the vesting, and still is, the property of the 
Philippine National Bank. Specifically, the Philippine 
National Bank says that the money sent to Bacolod and 
Toilo to be used in the Redemption Program was always 
the property of the Philippine National Bank; that this 
is the money the Japanese seized in March of 1945 and 
that this is the same currency that was recovered by the 
United States Army forces and subsequently vested. 


B. Evidence Offered. In support of its claim, the 
Philippine National Bank offered testimony and exhibits. 
The testimony was offered by Eusebio Villatuya who is 
presently the chief accountant for that Bank and who, in 


1943, was chief statistician in the accounting department 
of the bank, and by Jose V. Buenaventura, presently a 
vice-president of the Philippine National Bank. Mr. 
Buenaventura, in 1941 and during the occupation, was 
acting manager of the Bacolod branch of Philippine Na- 
tional Bank. 


Mr. Villatuya’s testimony dealt chiefly with the account- 
ing history of the claim involved. That is, he attempted 
to show that Philippine National Bank made deposits of 
Philippine Treasury Certificates and Philippine Bank 
Notes which it had in its vaults with Nampo in March 
of 1943, and that shortly thereafter, Philippine National 
Bank withdrew from this account °4,042,400.00 which was 
evenly distributed to its branches at Iloilo and Bacolod 
to be used in the Redemption Program. He also stated 
that Philippine National Bank set up accounts to reflect 
this Redemption Program and described various trans- 
actions and bookkeeping entries that were necessitated 


316 


because of the program. His concluding testimony 
showed that this Redemption Program was terminated in 
October, 1943, and he stated that the Philippine currency 
that was not used in the Redemption Program at Bacolod, 
allegedly the property of the Philippine National Bank, 
was seized by the Japanese in March, 1945. 


Mr. Buenaventura testified that he was the acting 
manager of the Bacolod branch of Philippine National 
Bank during the entire occupation and that he was per- 
sonally acquainted with many of the events which took 
place regarding this fund. He also testified that he new 
personally of the receipt of this fund; how it was re- 
corded in the books at Bacolod; how it was used; how and 
when it was seized by the Japanese, and also testified as 
to his identification of the fund after the United States 
Army forces took possession. 


The exhibits introduced into evidence by this plaintiff 
consisted mainly of orders and proclamations of the 


Japanese that dealt with the use and legality of various 
types of currency and also with the banking institutions. 
Also introduced into evidence were records of the Philip- 
pine National Bank showing, meticulously, pertinent 
transactions with respect to this fund and dealing spe- 
cifically with the main office at Manila and the branches 
at Bacolod and Doilo. 


IV. POSITION OF THE DEFENDANTS. 


The defendants maintain, and rightfully so, that in 
order for either plaintiff to recover in these suits one of 
them must show an interest, right or title in the vested 

_ property as is required by Section 9(a), Trading with the 
Enemy Act (50 U.S.C. App.). The defendants also care- 
fully point out that since 1946 the exclusive remedy by 
which a “debt” as distinguished from a “right, title.or 
interest,” may be recovered is a proceeding under Sec- 
tion 34 of the Trading with the Enemy Act. Thus, neither 


317. 


plaintiff could recover in this proceeding if the evidence 
showed a debtor-creditor relationship (i.e. bank deposi- 
tor.). Further, the defendants also make the following 
contentions: 

1. Neither plaintiff proved that the vested money was 
the same money taken by the Japanese from the Bacolod 
branch of the Philippine National Bank on March 2, 1945. 


2. The exchange by the Bank of the Philippine Islands 
of Philippine currency for Japanese Military Notes in 
March, 1943 was a valid transaction and, therefore, this 
plaintiff has no standing to bring this suit. 


3. The Philippine National Bank, as a matter of law, 
was not the owner of the property involved, prior to 
vesting, for the reason that the Philippine National Bank 
parted with the money: on March 2, 1945, by reason of a 
valid requisition made by the Japanese Army which, in 
effect, passed title to the Japanese. Moreover, the Philip- 


pine National Bank did not establish beneficial ownership- 


4. Assuming that Philippine National Bank did estab- 
lish beneficial ownership, it would still be barred from 
recovery as a matter of law for it must be deemed to be 
a public institation that is a part of the Government, and 
as such the Japanese could deal with it as with a govern- 
ment agency. Defendants conclude, consequently, that the 
Japanese could take possession of money in the posses- 
sion of a government agency and acquire valid title to 
such money. 


V.. BURDEN OF PROOF. 


As stated before, these are consolidated proceedings 
brought under Section 9(a) of the Trading with the 
Enemy Act. It has been clearly established that in 2 
suit of this nature brought under Section 9(a) ‘wherein 
the plaintiff must establish his “right, title or interest,” 
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Standard Oil v. Clark, 163 F. 2d 917, Cert. Den. 333 U.S. 
873; Cummings v. Hardee, 102 F.2d 622, Cert. Den. 307 
U.S. 637, the plaintiff must carry this burden of proof. 
Feller v. McGrath, 106 F. Supp. 147, aff’d 201 F.2d 670, 
Cert. Den. 346 U.S. 831; Thorsch v. Miller, 55 App. D.C. 
295, 5 F.2d 118, Appeal Dis. 274, U.S. 763; Sturchler v. 
Hicks, D.C.N.Y., 1926, 17 F.2d 321. Since a suit such as 
this is equitable, the plaintiff may recover a property 
right that would be recognized in equity, even though he 
may fail to show legal title. Standard Oil v. Clark, 163 
F.2 917, Cert. Den. 333 U.S. 873. However, if the plain- 
tiff can show only a debtor-creditor relationship, he may 
not recover under Section 9(a), but rather he would be 
required to proceed under Section 34. Cabell v. Clark, 
162 F.2d 153; Alley v. Clark, 71 F. Supp. 521, E.D.N-Y.; 
Trading with the Enemy Act, T.50 U.S.C. App. Sec. 
34(i). 


By reason of the situation presented in the consolidated 


cases before this Court, either plaintiff may recover if it 
shows that it gave up its money because of duress. In Re 
Meyer, 106 F. 828, 831. If this is shown, there is still 
another step which the plaintiff must then take before it 
may recover. It must then either identify the vested 
property as being the same property with which it parted 
or show that it obtained a lien on the commingled fund. 
But, if it merely shows that it suffered a compensable 
wrong by the Japanese or their agents, it could not re- 
cover under Section 9(a) which provides that a right, 
title or interest must be shown. 


More specifically, in order for a plaintiff to recover, 
it must show as a fact by a preponderance of the evidence 
that the money which was recovered by the United States 
Army and subsequently made the subject matter of vest- 
ing order P-285 was the same money, or a part of the 
same money, which was transferred from Philippine Na- 
tional Bank, Bacolod, to the Bank of Taiwan in March, 
1945. 
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Plaintiff Bank of the Philippine Islands contends that 
it has a lien on the vested property by reason of the 
wrongful taking in March of 1943. To prove this it must 
show that the vested property was a part of the fuiid 
which was acquired by the Japanese through Nampo from 
the Bank of the Philippine Islands in March, 1943; and 
even prior to proving this, the Bank of the Philippine 
Islands must show that the taking was unlawful. 

Philippine National Bank must show that the vested 
money was that same money that was taken from its 
branch office in Bacolod by the Japanese in March, 1945, 
and must also show that this taking was unlawful. 


VI. CLAIM OF THE BANK OF THE PHILIPPINE 
ISLANDS. 


The only witness to testify for the Bank of the Philip- 
pine Islands was Alberto F. DeVilla-Abrille. Since the 
basis of this plaintiff’s case rests upon the manner in 


which its Philippine currency was transferred to Nampo, 
this witness’ testimony should be examined in detail on 
this point. 


Mr. DeVilla-Abrille, who was the assistant cashier of 
the Bank of the Philippine Islands in 1943, stated that in 
January: and February of 1943, the Bank of the Philip- 
pine Islands had Philippine Treasury Certificates and 
Japanese Military Notes in its vaults, the Philippine 
Treasury Certificates totaling about 600,000.00. At the 
end of February, 1943, the Bank of the Philippine Islands 
received a letter from Nampo stating that all Philippine 
Treasury Certificates up to ?20.00 denomination were to be 
delivered by the Bank of the Philippine Islands to Nampo, 
the latter being an agency of the Japanese Puppet Gov- 
ernment. After it was determined that the letter from 
Nampo was issued pursuant to a Japanese military order, 
the president of the Bank, Pedro J. Compos, decided that 
the bank had no alternative but to comply with the letter. 
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It was at this point in his testimony that the witness 
stated that he had observed the Japanese brutally treat- 
ing civilians. 

Subsequently, arrangements were made between this 
witness, acting for the Bank of the Philippine Islands, 
and Saburo Higuchi of Nampo for delivery of the Philip- 
pine Treasury Certificates. Thereafter, on March 2, 3, 4, 
5, and 9, 1943, Philippine Treasury Certificates were de- 
livered to Nampo personally by: this witness until ‘all de- 
nominations up to ®20.00 had been delivered. In exchange 
for these Certificates, the Bank of the Philippine Islands 
received Japanese Military Notes from Nampo, in a sum 
equivalent to the amount of the Certificates it had turned 
over to Nampo, DeVilla-Abrile also testified that the 
Bank of the Philippine Islands segregated these: Japanese 
Military Notes from other cash it had and later exchanged 
them for Japanese Military Notes of larger denomina- 
tions. He also testified that the Japanese peso was legal 
tender during the occupation and that although the Bank 
of the Philippine Islands did not use this currency, it 
could have used it if it so desired. He stated that this 
money was presently in the possession of the Bank of 
the Philippine Islands. 


In summary, this plaintiff contends that the transfer 
was effected through duress and that the Japanese. there- 
by did not acquire good title. 


This transfer of Philippine currency by the Bank of 
the Philippine Islands to Nampo was pursuant to an or- 
der of the Japanese Military authorities who occupied 
the status of belligerent occupants. It is well established 
that an occupying power has certain rights which he may 
exercise in regard to the occupied country, especially 
when the purpose of the exercising of these rights in- 
volves the maintenance of public order. (Hague Regula- 
tions, Art. 43). One of these rights is that a belligerent 
occupant may regulate currency and may make the money 
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it issues legal tender. Aboitiz & Co. v. Price, 99 F. Supp. 
602. It is apparent from the evidence presented that this 
is what the Japanese did, especially so since it is con- 
tended by both plaintiffs that the purpose of the Redemp- 
tion Program was to pacify certain portions of the oc- 
eupied islands. 


It is thus established that the Japanese had lawful 
authority for their acts in this matter of regulating cur- 
rency. Therefore, it follows that the Bank of the’ Philip- 
pine Islands in transferring its Philippine currency to 
Nampo was doing what it was legally bound to do— 
that is—it was obeying a lawful order of a belligerent 
occupant. Brownell v. Schering Corp. 129 F. Supp. 879, 
Aff’d 228 F.2d 624, Cert. Den. 351 U.S. 954. 


It has also been established that at the time of this 
transfer, Japanese Military Notes were legal tender. So, 
when the Bank of the Philippine Islands transferred its 
Philippine currency for the Japanese money, it actually 


and in fact received valuable consideration. 


The allegation of duress advanced by the Bank of the 
Philippine Islands was not in fact or in law duress; the 
Bank may have parted with its money reluctantly, but as 
is sometimes the situation, lawful orders are sometimes 
obeyed with a degree of reluctance. To hold otherwise, 
one could easily come to the conclusion that if a person 
did not feel that he should obey an order that is lawful 
and set forth by proper authorities, he would merely 
have to claim “duress” to be relieved from compliance. 
That is not so. 


Further, in order to have a transaction such as the 
one involved here set aside on the ground of duress, a 
condition precedent to this would be a showing that the 
compulsion was wrongful. (Williston on Contracts, Rev. 
Ed. 1937. Secs. 1606, 1608, 1624). However, this Court 
finds that the transfer in question was merely compliance 
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with a lawful order based on a legal right that was: exer- 
cisable by an occupying power. 


This plaintiff has placed much reliance upon Inter- 
Allied Declarations, United States Declarations, and a 
directive of General Douglas MacArthur, as authorities 
to sustain its contention that this transfer of funds should 
be set aside. However, these Declarations and the direc- 
tive refer only to wnlawful acts. (22 Philippine Law Jour- 
nal 1947, p. 32). Therefore, in order for any of these 
Declarations or the directive to lend support to the posi- 
tion of the Bank of the Philippine Islands, there must 
be an initial showing that the transfer was unlawful. As 
was previously decided, the act of the Japanese was law- 
ful, and it is this Court’s conclusion that the Declarations 
and the directive do not apply to the situation as pre- 
sented to the Court. 


The Bank of the Philippine Islands does not have a 
lien upon the vested property for. two reasons. First, it 


has not been established that the vested property was 
part of the fund that was transferred by the Bank to 
Nampo in March, 1943, said fund being the one upon 
which the Bank claims a lien. 


Secondly, before a lien of this type will be impressed 
upon a fund, there must be a showing that the transfer 
was wrongful, or unlawful. In Re Meyer, 106 F. 828. 
As the Court has stated before, there is no such showing 
in this case. 


In summary, this Court finds as to the claim of the 
Bank of the Philippine Islands that the transfer of funds 
by the Bank of the Philippine Islands to Nampo in March, 
1943 was not the result of duress but was, in fact, a law- 
ful transfer, and was not set aside by reason of proclama- 
tions of the United States and her Allies or by General 
MacArthur’s directive. Further, this was a transfer for 
which the Bank of the Philippine Islands received valu- 
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able consideration, and the said fund is not subject to the 
impression of-a lien in favor of the Bank of the Philip- 
pine Islands. 


VII. CLAIM OF THE PHILIPPINE NATIONAL 
BANK. 


This plaintiff’s claim is, briefly, that in March of 1943, 
it withdrew some of its own money (in Philippine cur- 
rency) from Nampo with whom the Philippine National 
Bank maintained an account; that some of this money was 
used in the Redemption Program which terminated in 
October, 1943; that the remainder of this money was un- 
lawfully seized by the Japanese during March, 1945 in 
Bacolod, and that this bank was the owner of this money 
and, therefore, was the owner immediately prior to the 
vesting order. 


(At this point it should be determined whether the vested 
money was the same money that was taken from the 
Bacolod branch of the Philippine National Bank in 
March, 1945. In an attempt to establish this proposition, 
the Philippine National Bank relies upon the testimony 
of Mr. Buenaventura. His testimony on this point was 
that he went to the Capitol Building in Bacolod in April, 
1945 and there he saw boxes of the same type that he 
had turned over to Taiwan Bank in the previous month. 
When these boxes were opened, they contained the same 
kinds of money that he had turned over to Taiwan, and 
the money was wrapped with the same kind of wrappers. 
He also stated that he had not recorded the serial num- 
bers of the bills that he turned over to the Bank of 
Taiwan. The Philippine National Bank now asks this 
Court to conclude that the money found by the United 
States Army was the same money that Mr. Buenaventura 
turned over to the Bank of Taiwan some 5 weeks earlier. 


- Mr. Buenaventura, on direct examination, was rather 
strong in support of the claim of the Philippine National 
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prior occasions as 

used to pack the money that was taken to 

Taiwan, the markings on the boxes, and also as to the 
number of boxes used in packing the money. 


It was also admitted by Mr. Buenaventura that the 
Bank of Taiwan had Philippine currency of its own. prior 
to the time that the Philippine banks reopened. Also, 
there may have been other banks operating throughout 
the islands, and these banks could have had transactions 
with Nampo and Taiwan similar to the transactions in- 
volved here. There is nothing in the record to show that 
this was not the case. 


There is much conjecture and speculation in the briefs 
and arguments of the plaintiffs that suggest that the 
vested money was the same money taken from Bacolod 


in March, 1945, but the record of the case does not prove 
this point to the sati faction of this Court- 


Tt seems in a case of this type that the plaintiffs would 
have taken depositions of certain individuals such as the 
American military personnel and the Japanese bank of- 
ficialg with a view toward strengthening their claims. 
Unfortunately, this was not done. 


Farther, in order for a plaintiff to recover, beneficial 
ownership of the fund involved must be ‘established. 
Feller v. McGrath, supra. That is, he must prove that 
he is the real or beneficial owner of the property. To 
begin with, the P. e National Bank has not even 
shown the source of olved or whether it was 
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was merely holding the money for another as in a fidu- 
ciary or agency relationship. If the Philippine National 
Bank held the money in this latter capacity, it would not 
be the beneficial owner as is required under Section 9(a). 


From the evidence, it appears that the Philippine Na- 
tional Bank knew the money to be used in the Redemp- 
tion Program would come from Nampo, but there is no 
testimony to establish how this was known. It is no 
explanation for the Bank to state that it withdrew the 
money to carry out the Redemption Program. The Philip- 
Pine National Bank alleged that the money was it own 
but there is no explanation beyond that, and there is no 
proof that it was the money of that Bank. If it were the 
money of that Bank, the Japanese could order Philippine 
National Bank to put this money into the Redemption 
Program. But, if the money were owned by the Japa- 
nese, the Bank would have no claim to the unused bal- 
ance. The executive orders and the proclamation issued 
by the Japanese provided for the reopening of branches 
of the Philippine National Bank and that these branches 
were to act as agents in the Redemption Program, but 
there is nothing further. The books and records of the 
Philippine National Bank do not shed any light as to the 
source of the money, or in what capacity it was held. 


It seems consistent with the evidence to conclude that 
the Japanese Military Government could have been the 
real owner of the money used in the Redemption Program 
and that thé money was to be used for the benefit of the 
Government who was to repay the Philippine National 
Bank for the amounts of emergency notes accepted for 
deposit by its branches. This would thus establish equi- 
table ownership in the Japanese Military Government. 
This was not disproven by the Philippine National Bank 
and, therefore, this conclusion is just as consistent with 
the evidence as the conclusion that this plaintiff urges 
upon the Court. Thus, the Philippine National Bank has 
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not carried the burden of proof necessary to establish the 
required pre-vesting ownership. 


As a matter of law, the Philippine National Bank was 
not the pre-vesting owner of the property vested. The 
defendants contend that this bank was not a private 
banking institution but rather a public institution and, 
as such, the property of the bank being the property of 
the Government would be subject to confiscation. 


The main point relied upon by the defendants in this 
contention is the fact that the Philippine Government 
owned 99% of the stock of the Philippine National Bank. 
However, the record shows that there are approximately 
80 other individual stockholders and that this bank is a 
distinct legal entity that is engaged in private business. 
It has been consistently held that banks of this type, such 
as federal or national banks, which contain private in- 
terests are private corporations in which the Government 
has an interest, as distinguished from being a department 
of the Government. U.S. Shipping Board Corp. v. West- 
ern Union Tel. Co., 275 U.S. 415 (1928); N.ORB. v. 
Bank of America, 130 F.2d 624, (1942). This Court finds 
that the Philippine National Bank was a private commer- 
cial bank. 

Having established the foregoing, the question still 
remains whether the taking on March 2, 1945 was law- 
ful, for if answered affirmatively, this would transfer own- 
ership of the money to the Japanese. 


It is a recognized right of a belligerent occupant to 
levy contributions and make requisitions for the needs 
of the army. (Hague- Regulations, Ar. 49, 51, 52); 
(Thoring v. Smith, 8 Wall. 1). Contributions are gen- 
erally held to be money payments, while requisitions 
refer to the taking of articles for consumption or use, 
as distinguished from money. The distinction is unim- 
portant in this case for the taking was of a particular 
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kind of money peculiarly adapted for the purpose the 
Japanese had in mind, namely, “that they might use that 
money to purchase from the Filipinos some foodstuff and 
supplies.” (Transcript, pgs. 329, 330). 


When this money was taken from the Bacolod branch 
of the Philipine National Bank, Mr. Yoshida of the Bank 
of Taiwan gave a receipt for said money. He was thus 
acting in compliance with Hauge Regulations, Articles 51 
and 52, which require such receipt. Also, the testimony 
of Mr. Buenaventura indicates that he regarded the 
transaction as one for which the Philippine National 
Bank would be compensated, for he stated that by: agree- 
ment with Mr. Yoshida he entered the transaction as 
“Due from Taiwan Bank—Special Account.” The Court 
finds that the transaction was a lawful one and, therefore, 
ownership passed to the Japanese. 


This plaintiff also relies on the doctrine of “post 
liminium”. This is a fiction of civil law by which persons 
or things taken by the enemy are restored to their former 
status on coming again under the power of the nation to 
which they formerly belonged. This doctrine, or fiction, 
is recognized by the law of nations. However, before 
this doctrine can be relied upon there must be a pre- 
liminary showing that the taking was unlawful for prop- 
erty that has been lawfully taken by an enemy is not sub- 
ject to this doctrine. Acts that are done, once and for 
all, that are within an invader’s competence to perform 
are valid. U.S. v. Rice, 4 Wheat. 246; Oppenheim’s Inter- 
national Law (7th Ed., Vol Il, Sec. 169). As pointed out 
previously, the act of the Japanese was lawful and, there- 
fore, the doctrine of “post liminium” does not apply to 
the present situation. 


CONCLUSION 


It has not been proven by a preponderance of the 
evidence that the money captured by the United States 
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Army: was, the same money that the Philippine National 
Bank, Bacolod branch, turned over to the Bank of Taiwan 
in March, 1945. Thus, neither plaintiff has carried the 
burden of proof that is necessary in this proceeding. to 
establish a legal or equitable title in the vested property. 


Finally, as a matter of law, neither plaintiff made out 
a case. The Bank of the Philippine Islands turned over 
its money in a lawful transaction, so it has no claim to 
the vested property. The Philippine National Bank, 
private corporation, turned over its money to the Japa- 
nese pursuant to a valid requisition which passed title 
to the Japanese. Thus, the property when captured and 
later vested was enemy property. 


Counsel will submit appropriate order. 


/3/ Tamm, DJ. 
JUDGE 


Dated: June 12, 1958 


[Filed July 1, 1958.] 
JUDGMENT 


These cases having been consolidated for trial on No- 
vember 8, 1957 came on for trial before this Court without 
a jury, beginning on March 25, 1958, and concluding on 
March 31, 1958; and due deliberation having been had, 
and the Court having made findings of fact and conelu- 
sions of law in its memorandum opinion filed June 12, 
1958, it is, therefore, 


ORDERED, ADJUDGED and DECREED that judg- 
ment be and hereby is, entered in favor of the defendants 
in each of these causes, with costs assessed against the 
plaintiffs. 


Dated: July 1, 1958 


/s/ Tamm, D.J. 


United States District Judge 


[Filed August 26, 1958] 
Civil Action No. 2752-56 


BANK OF THE PHILIPPINE ISLANDS 
Plaza Cervantes, Manila, Philippines 


NOTICE OF APPEAL 


Notice is hereby given that the plaintiff, Bank of. the 
Philippine Islands, hereby appeals to the United States 
Court of Appeals for the District of Columbia from that 
part of the final judgment of the Court entered on July 
1, 1958, in favor of defendants, William P. Rogers and 
Ivy Baker Priest, against said plaintiff Bank of the 
Philippine Islands. 


Dated: August 26, 1958. 


/s/ Josern B. Frmepman 
JoserH B. Frrepman 
1701 K. Street, N.W., 
Washington 6, D.C. 


/s/ Metvite E. Locker 
Metvurz E. Locker 
1701 K. Street, N.W., 
Washington 6, D.C. 
Attorneys for Plaintiff BPI. 


[Filed August 26, 1958} 


Civil Action No 3521-56 


PHILIPPINE NATIONAL BANK 
Manila, Philippines 


NOTICE OF APPEAL 


Notice is hereby given that the plaintiff, Philippine 
National Bank, hereby appeals to the United States Court 
of Appeals for the District of Columbia from that part 
of the final judgment of the Court entered on July 1, 
1958, in favor of defendants, William P. Rogers and Ivy 
Baker Priest, against said plaintiff Philippine National 
Bank. 


Dated: August , 1958. 


Ben Ivan MEtNICcOFF 
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Certificate of Service 


I hereby certify that the foregoing Notice of Appeal 
was served on the defendants herein by depositing a copy 
thereof in the United States mails, postage prepaid, ad- 
dressed to their counsel of record herein, George B. 
Searls, Esq. and Victor R. Taylor, Esq., Department of 
Justice, Washington 25, D.C., and upon the Bank of the 
Philippine Islands, by depositing a copy of said Notice 
of Appeal in the United States mails, postage prepaid, 
addressed to its counsel of record herein, Joseph B. Fried- 
man, Esq., and Melville E. Locker, Esq., at their ‘office, 
1701 K Street, N. W., Washington, D. C., this day 
of August, 1958. 


No. 14,807 
Statement of Questions Presented 


(Appellant Bank of the Philippine Islands) 


In an action by a Philippine bank to recover pre- 
World War Il Philippine Treasury certificates captured 
by the American Armed Forces in the Philippines in 
1945, and vested as Japanese-owned under the Trading 
With the Enemy Act, 


1. Could the Court properly ignore the established 
policy of the United States Government to refuse to 
recognize transfers of property of Allied nationals or- 
dered by the Axis Powers during World War II, and 
hold as lawful and valid a 1943 transfer of Philippine 
Treasury certificates made, against its will, by the ap- 
pellant Bank of the Philippine Islands to the Japanese 
Military authorities in the Philippines under the com- 
pulsion of a Japanese Military order? 


®. Could the Court properly ignore, in addition to 
documentary evidence and uncontradicted testimony, the 
specific findings of fact contained in the Vesting Order of 
the predecessor of appellee Attorney General and in a 
decision of the Director of the Office of Alien Property 
(such findings of fact not having been challenged or 
contradicted at the trial) and hold that the money to 
which title is claimed by the appellant Bank of the Philip- 
pine Islands is not the same money that was seized by 
the United States Government pursuant to the afore- 
mentioned Vesting Order? 


INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
A. Introduction 
B. The Vesting Order..........-----scscsscsscnssenssensssnsseneeemnes 
C. The Issue. 
D. The Facts 
STATUTES, EXECUTIVE ORDERS, EXECUTIVE 


AGREEMENTS AND MILITARY DIRKC- 
TIVES INVOLVED 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I The Court erred, as a matter of law, in holding 
as lawful the Japanese Military Order com- 
pelling BPI to deliver its Treasury certificates 
to the Japanese Military authorities 


A. American law and not Japanese or Philip- 
pine law is controlling 

B. Under American law, the Japanese Mili- 
tary Order was wrongful, and did not 
transfer valid title to the Philippine 
Treasury certificates to the Japanese 
Military authorities. 


The Court erred; as a matter of law, in failing 
to give conclusive effect to the uncontradicted 
findings of fact in appellee’s Vesting Order 
and in the Administrative Decision of the 
Director of the Office of Alien Property that 
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the vested currency involved in the present 

suit was the balance of the currency deposited 

in March, 1943, by Nampo with the PNB 

Branch at Bacolod, Negros. The Court’s con- 

clusion is also clearly erroneous because it is 

contrary to the uncontradicted documentary 

and other evidence offered at the trial 

A. The findings of fact in the Vesting Order 
and Decision of the Director of the Office 
of Alien Property are conclusive 

B. Apart from the conclusive findings of fact 
in the Vesting Order and Decision of the 
Director of the Office of Alien Property, 
the Court’s determination was, in view of 
the documentary and other evidence in- 
troduced at the trial, clearly erroneous 

. The uncontroverted evidence clearly estab- 

lishes that the Philippine Treasury certifi- 
cates wrongfully taken from appellant BPI 


in March, 1943, were commingled with the 
fund of Philippine currency delivered by 
Nampo to the PNB Branch at Bacolod, 
Negros, in March, 1943. The Trial Court 
did not dispute these facts nor make a 


. The identification of Appellant BPI’s in- 
terest in the vested Philippine Treasury 
Certificates is fully established under well- 


1. United States Government policy re- 
quires the Application of a liberal 
standard of identification. 

. Even under the strict common law rules 
of identification Appellant BPI’s right 
to recover the vested Philippine Treas- 
ury Certificates is clearly established. 42 
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III The Court’s conclusion that appellant PNB 
failed to prove that it was the legal or bene- 
ficial owner of the vested currency is sup- 
ported by the clearest and most convincing 
evidence and its decision in that regard should 
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Jurisdictional Statement 


These are separate appeals by the plaintiffs in two ac- 
tions which were consolidated for trial, from a judg- 
ment of the United States District Court for the Dis- 
trict of Columbia, in favor of the defendants and against 
each of the plaintiffs, after a trial on the merits. Hach 
plaintiff has filed an appeal from that part of the judg- 
ment adverse to it. The two appeals will be argued here 
in the same proceeding (JA 311, 329-331). 


The instant brief concerns the appeal of the plaintifi— 
appellant in No. 14,807—the Bank of the Philippine 
Islands (hereinafter referred to as BPI) from that part 
of the judgment of the District Court in favor of the 
defendants and against it (JA 330). 


Each of the two consolidated causes is an action un- 
der Section 9(a) of the Trading With the Enemy Act, 
as amended, (40 Stat. 419, 50 U.S.C. App., Sec. 9(a)), 
(Appendix, pp. 52, 53), in which the respective plain- 
tiff-appellant seeks (adversely to the other) to recover 
from William P. Rogers, Attorney General of the United 
States, as successor to the Philippine Alien Property 
Administrator of the United States, and Ivy Baker 
Priest, Treasurer of the United States, certain pre- 
World War II Philippine currency captured by the 
American Armed Forces in the Philippines and vested 
as enemy-owned by the Philippine Alien Property Ad- 
ministrator of the United States, pursuant to Vesting 
Order No. P-285 of August 5, 1947 (JA 6-15, 308-311). 
The vested property amounted to approximately * 951,000 
(pesos) in pre-World War II Philippine currency, of 
which approximately 662,000 consisted of Philippine 
Treasury certificates, and ®289,000 of Philippine National 
Bank notes (JA 189, 308, 309). 


Appellant BPI (No. 14,807) is a banking corporation 
duly organized and operating under the laws of the 
Philippines, with principal office and place of business 
in Manila, Philippines (JA 6, 9, 35, 36, 308). In its com- 
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plaint, BPI alleged that at the time of vesting and im- 
mediately prior thereto, it was the sole legal and beneficial 
owner of ? 638,000 of the Philippine Treasury certificates 
included in the vested property, and that at the time of 
the vesting and at all other times that may be material, 
it was not and is not an enemy or ally of an enemy or a 
national of a designated enemy country (JA 6-8). 


Appellees (defendants) denied the allegation of the 
complaint of BPI concerning BPI’s ownership of the 
vested property claimed by it, but admitted the other 
allegations of the complaint. No affirmative defenses were 
pleaded (JA 9). 


In its complaint against the same defendants, the con- 
flicting claimant to the vested property, appellant Philip- 
pine National Bank (No. 14,808) (hereinafter referred to 
as PNB), a bank organized, existing and operating under 
the laws of the Philippines, with principal place of busi- 
ness in Manila, Philippines, made allegations similar to 
those in the complaint of appellant BPI, except that it 


claimed to be the legal and beneficial owner of the entire 
fund of vested currency, namely ? 951,000 (JA 10-13, 310). 
The defendants denied ownership by PNB of the vested 
property (JA 14). 


The two actions were consolidated, pre-tried and sub- 
sequently tried together (JA 15, 311). Judgment of the 
District Court was entered on July 1, 1958 (JA 329). 
Separate Notices of Appeal were filed by the two plain- 
tiffs on August 26, 1958 (JA 330, 331). The District 
Court had jurisdiction by virtue of the provisions of Sec- 
tion 9(a) of the Trading With the Enemy Act, as 
amended, (40 Stat. 419, 50 U.S.C. App., Sec. 9(a)) (JA 
308). 


This Court has jurisdiction by virtue of U.S.C. Title 
28, Secs. 1291 and 1294(1). 


The opinion (JA 308-328) of the District Court is re- 
ported in 165 F. Supp. 100. 
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STATEMENT OF THE CASE 
A. 


Introduction 


The separate appeal of appellant BPI (No. 14,807) 
which is covered by this brief raises questions of law. 
The facts upon which appellant BPI relies were, with a 
few exceptions, included in the Trial Court’s opinion. 
A detailed statement of the facts is, however, essential 
to a resolution of the questions of law presented. In- 
cluded also, as a final point in this brief, is a defense 
of the findings of fact upon which the Trial Court based 
its judgment against the conflicting appellant PNB. (No. 
14,808). 


B. 


The Vesting Order 
On August 5, 1947, the Philippine Alien Property Ad- 


ministrator of the United States, the predecessor of ap- 
pellee Attorney General, issued Vesting Order No. P-285, 
vesting the currency involved in this action (JA 189, 190). 
The Vesting Order contained a finding of fact, made by 
the Administrator, after investigation, that the vested 
property consisted of the following: 


“The sum of ?662,387.00 in Philippine Treasury Cer- 
tificates, deposited with the accounts of Lt. Col. G. G. 
Woehrle, FD., Col. VO. No. 1715, May 1945 to the 
credit of General Fund Receipt 213897 and ?289,000.00 
in Philippine National Bank Notes, presently in the 
possession of Major D. Arnhols, Executive Officer of 
the Fiscal Director, PHILRYCOM, representing the 
balance of the money deposited by the Southern 
Regions Development Bank (Nampo Kathatu Kinko) 
with the Philippine National Bank, Bacolod Branch, 
which were captured by the American Forces late in 
March 1945.” (Italics added) 


5 
c. 


The Issue 


The sole issue raised by the complaint of appellant BPI 
(No. 14,807) and the answer of appellees was whether 
appellant BPI was the legal or beneficial owner of 
638,000 of the ?662,387 of Philippine Treasury certificates 
covered by the above-described Vesting Order (JA 6-9, 
311, 316, 318). The Trial Court decided this issue against 
appellant BPI on two grounds: (1) That an order of the 
Japanese Military authorities in the Philippines compel- 
ling appellant BPI, against its will, to deliver to them 
638,000 in Philippine Treasury certificates which were 
then commingled by the Japanese in a larger fund of 
Philippine currency and deposited by the financial agent 
of the Japanese Military authorities, the Southern 
Regions Development Bank (Nampo Kaihatsu Kinko) 
(hereinafter referred to as Nampo), with the PNB, 
Bacolod branch, was a lawful order and transferred valid 
title to such Philippine Treasury certificates to the Jap- 
anese Military authorities and (2) that there was no 
preponderance of evidence to show that the Philippine 
currency captured by the American forces in the Philip- 
pines in March 1945, and vested pursuant to Vesting 
Order No. P-285 was the balance of the Philippine cur- 
rency deposited by Nampo with PNB, Bacolod branch 
(JA 320-323, 327, 328). 


D. 


The Facts 


In an effort to lessen the troublesome guerrilla activities 
in the Visayan Islands, including the Island of Negros, 
Philippines, the Japanese Military Administration de- 
cided, in the early part of 1943, to appease the guerrillas 
through a currency redemption program. The guerrillas 
held substantial amounts of emergency currency, issued 
by the Philippine Commonwealth Government prior to the 
Japanese occupation. After their occupation, the Jap- 
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anese declared this currency null and void and issued 
their own Japanese Military notes. Since their notes were 
steadily depreciating in value, the Japanese knew they 
would not be accepted by the guerrillas. They, therefore, 
decided to redeem the emergency currency in pre-War 
Philippine currency (JA 53, 129, 191, 194, 195, 197-198, 
312, 314, 321).* 


In order to carry out this redemption program, it was 
necessary for the Japanese Military Administration to 
collect and send to the Visayas a fund of valid pre-war 
Philippine Treasury certificates and other currency. The 
Japanese Military Administration handled this problem 
through its financial agency, known as Nampo, which 
acted as its agent and instrumentality in regulating bank- 
ing and currency transactions (JA 38, 43, 44, 129, 192, 198, 
312, 314, 319, 320, 325). 


Pursuant to its authority as agent of the Japanese 
Military Administration, Nampo addressed a Military 
Order to BPI requiring it to deliver to Nampo all Philip- 


pine Treasury certificates in its possession in denomina- 
tions of 1, 2, 5, 10 and 20 pesos, and receive in exchange 
Japanese Military notes. This Order was received by 
appellant BPI on February 27, 1943, which, as the Court 
will judicially notice, was a Saturday (JA 37-39, 49, 50, 
199, 200, 201, 232, 241, 312, 313, 319). 


Because of their firm belief in the ultimate victory of 
the United States, the BPI officials felt that the Japanese 
Military notes would become worthless. They did not, 
therefore, want to take them in exchange for their Treas- 
ury certificates (JA 39-41, 319, 320, 321). 


On the same day it received the order, BPI appealed to 
General Kobayashi, the highest Japanese financial official 


2The procedure for the registration of this emergency currency 
was set forth in Executive Orders 135 and 136 issued by the 
Commander of the Japanese Imperial Forces in the Philippines and 
by the head of the Japanese Puppet Government of the Philippines 
(sometimes known as the Central Administrative Organization and 
the Executive Commission) (JA 115, 192, 197, 198, 211, 217-231). 
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in the Philippines and Chief of the Financial Branch of 
the Japanese Military Administration. Kobayashi re- 
jected the appeal and ordered compliance (JA 39-42, 
199-201, 233, 234, 319). 

Failure to comply would have been disastrous. The 
uncivilized Japanese treatment of persons in the Philip- 
pines is a matter of common knowledge, shown alike by 
the history books, records of Japanese War Crimes trials 
and Japanese documents available to the United States 
Government (see, e.g., Re Yamashita, 327 U.S. 1, 13 14, 
23 (note 10)). In addition, the record contains specific 
evidence of the fear engendered in officials of the BPI by 
the Japanese which demonstrated that if they did not 
comply with the Military Order they would suffer im- 
prisonment or worse (JA 42, 43, 320). 

Accordingly, on the same day that General Kobayashi 
ordered compliance—Saturday, February 27, 1943—an 
officer of BPI went to see Mr. Saburo Higuchi, Sub- 
Manager of Nampo who had given the original delivery 


order and discussed with him arrangements for the de- 
livery of the Treasury certificates in the possession of the 
BPI (JA 43-45, 320, Tr. 51). 


Mr. de Villa Abrille, the official of the BPI, asked Mr. 
Higuchi for, and was granted, permission to make the 
delivery over a period of several days. Mr. Higuchi 
granted the BPI a period of about a week’s time in which 
to deliver the Treasury certificates. At this conference 
which also took place on Saturday, February 27, 1943, 
Mr. de Villa Abrille was informed by Mr. Higuchi that 
Nampo intended to send the Treasury certificates to be 
delivered to it by BPI to Bacolod, Negros, for the pur- 
pose of redeeming emergency currency which had been 
circulating prior to the occupation of the Island of Negros 
by the Japanese. (JA 43-45, 201). 

On Monday, March 2, BPI made the first delivery of 
Treasury certificates to Nampo pursuant to the Military 


Order. Other certificates were delivered by BPI to Nampo 
on March 3, 4, 5, and 9, 1943. (JA 45-48, 201, 320). 
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The record is perfectly clear that BPI delivered to 
Nampo on March 2, 3, 4, 5, and 9, 1943, pre-World War 
II Philippine Treasury certificates in the amount of 
638,000 pesos and in the denominations of 1, 2, 5, 10 and 
20 pesos. This is shown not only by the testimony of Mr. 
de Villa Abrille, who actually made the deliveries to 
Nampo, but also by contemporaneous written records 
made by him at the time of the delivery. These deliveries 
are also proved by excerpts from the cash book of BPI 
showing withdrawals of Treasury certificates from cash in 
the amounts and on the dates of the deliveries to Nampo. 
The testimony and the records show that, in exchange for 
the Treasury certificates, BPI received from Nampo 
Japanese Military notes in the same face amount (JA 
45-48, 53-55, 201, 235-240, 320). 

Uncontradicted testimony of Alberto de Villa Abrille, 
Vice President of the BPI, establishes the fact that the 
above-described 638,000 pesos of Philippine Treasury 
certificates which BPI delivered, in March 1943, to Nampo 


had been owned by BPI since prior to the Japanese occu- 
pation of the Philippines, and that these Philippine Treas- 
ury certificates had remained in the vaults of the BPI 
until the forced deliveries occurred in March 1943 (JA 
36-38, 57-60, 319). 


Nampo, during the period between March 2 and March 
9, 1943, prepared and packed in boxes a large shipment 
of pre-war Philippine Treasury certificates and other 
currency to be used in the redemption program (JA 43-45, 
126, 127, 129, 165, 166, 177, 201, 202, 211, 296, 297). The 
638,000 pesos of Philippine Treasury certificates delivered 
by appellant BPI to Nampo, as aforesaid, were commin- 
gled and packed in boxes by Nampo with other Philippine 
currency already in its vaults to make up this redemption 
fund of Philippine Treasury certificates and Philippine 
National Bank notes totaling 4,042,400 pesos. These facts 
were not disputed at the trial by appellant PNB or 
appellees. The Trial Court, in its opinion, assumed that 
they had been proved (JA 38-48, 126, 127, 129, 165, 166, 
177, 201, 202, 211, 241, 296, 297, 312, 313, 318). 
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On March 9, 1943, following the last delivery of Treas- 
ury certificates by BPI, Nampo ordered representatives 
of the PNB, accompanied by employees of Nampo, to take 
the commingled fund of Philippine Treasury certificates 
and Philippine National Bank notes, totaling 4,042,400 
pesos, half and half, to the PNB branches at Toilo, Panay, 
and Bacolod, Negros, to be used in redeeming emergency 
notes in accordance with the program established under 
Executive Orders 135 and 136. The respective amounts 
of this commingled fund of currency were in fact received 
by the respective branches of PNB at Iloilo and Bacolod 
in March 1943 (?2,021,200 by each branch) (JA 126, 127, 
129, 165, 166, 176, 177, 193, 201, 202, 211, 241, 256-259, 
275, 277, 279, 287, 291, 296, 297, 312, 313, 316). 


Since appellant BPI knew that the Japanese Military 
notes forced on it in exchange for its Treasury certificates 
were worthless and did not constitute payment for the 
valid pre-war currency taken from it, they were not used 
by BPI in the conduct of its business. Rather, for con- 


venience of storage, they were exchanged with Nampo for 
Japanese Military notes of larger denomination, such 
Military notes being immediately segregated by BPI and 
kept in its vaults where they are still being held to this 
day (JA 41, 48, 53-56, 313, 320). 


Japanese Military notes were declared null and void by 
Executive Order No. 25, issued by the Government of the 
Commonwealth of the Philippines on November 18, 1944, 
and transactions in such notes were prohibited. By the 
same Executive Order, the legal tender character of pre- 
war Treasury certificates was confirmed (JA 51, 52, 242, 
243). 


If BPI had been able to retain its Treasury certificates, 
they would have been completely valid at par after the 
liberation. But BPI was forced to exchange this valuable 
currency for Japanese Military notes which became legally 
null and void (JA 242, 243). 
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It is a matter of common knowledge, subject to judicial 
notice by this Court pursuant to the pre-trial order in 
this ease (JA 15, 16) that Japanese Military notes, even 
prior to Executive Order No. 25 making them null and 
void, had depreciated in value in terms of pre-war Treas- 
ury certificates, so that before the end of the Japanese 
occupation of the Philippines, these Japanese Military 
notes were, in fact, worthless (JA 21-25, 51-54, 194, 195, 
197). (See Hilado v. de la Costa, No. L. 150, April 3, 1949, 
46 Official Gazette, (Philippines) 5472, 5481.) 


Thus, BPI was not only forced to deliver currency 
which it did not want to deliver in exchange for Military 
notes which it did not want to receive, but, in fact, the 
value of the notes received was less than that of the 
currency surrendered at the time of delivery, and became 
completely valueless thereafter. BPI thus suffered a total 
loss. 


Of the one-half of the commingled fund of Philippine 
currency delivered by Nampo to the Bacolod branch of 


the PNB as aforesaid (* 2,021,200), part was used in the 
redemption of emergency currency (a program which was 
halted by the Japanese in October 1943), part was used 
in the general operations of the Bacolod branch, and part 
‘was exchanged with the Japanese Army for Miltary 
notes (JA 90, 91, 92, 95, 97, 176, 177, 199, 202, 203, 215, 
216, 269-271, 273, 277, 278, 296, 312, 314, 316). 


On March 2, 1945, the balance of the commingled fund 
of Philippine currency remaining in the possession of the 
Bacolod branch of PNB was transferred to the Bank of 
Taiwan, Ltd., by order of the Japanese Military author- 
ities (JA 166, 167, 199, 202, 212, 213, 312, 314, 316, 323). 
The receipt, dated March 2, 1945, given by Mr. Gomei 
Yoshida, Manager of the Bacolod branch of the Bank of 
Taiwan, Ltd., and Financial Adviser of the Japanese 
Military Forces in that city (JA 213) contains the follow- 
ing description of the money transferred: 


Operating: 
Treasury ® 163,222 
P.N.B. 9,070 * 172,292 
Redemption: 
Treasury 625,379 
P.N.B. 292,370 917,749 
Total * 1,090,041 


This and other evidence shows that on March 2, 1945, 
there was left of the Bacolod shipment of March 1943 a 
total of 788,601 pesos in Treasury certificates (JA 166, 
167, 169, 202, 203, 213, 278). 


Subsequently, in face of the invasion of the United 
States Armed Forces, the Japanese Military authorities 
buried this balance in the mountains near Bacolod where, 
in the latter part of March 1945, it was captured by units 
of the United States Army. The amount recovered con- 
sisted of 662,387 pesos in Treasury certificates (some 
30,000 pesos more than was taken from appellant BPI) 
and 289,000 pesos in Philippine National Bank notes (JA 
17-25, 165-173, 180, 185, 186, 188, 189, 199, 203, 212-216, 
300, 301, 312, 313, 316). 


The evidence offered at the trial required as a matter 
of law, a finding that the Philippine currency vested pur- 
suant to Vesting Order No. P-285 was the balance of the 
above-described commingled fund delivered by Nampo to 
the Bacolod branch of PNB in March 1943, transferred to 
the Bank of Taiwan, Ltd., on March 2, 1945, and subse- 
quently captured by the American Forces late in March 
1945. 


As indicated on page 4, supra, the Vesting Order 
itself contained a specific finding of fact to that effect 
made by the predecessor of appellee Attorney General 
(JA 189, 190). At the trial the accuracy of this finding 
was not challenged or disputed in any way by defendants 
(appellees) (JA 17, 18). It was, however, ignored by the 
Trial Court in its opinion (JA 318, 322-324, 327, 328). 
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Moreover, in an administrative proceeding held pur- 
suant to the Trading With the Enemy Act, as amended, 
in which the very same conflicting claims to the vested 
property involved in this appeal were presented by the 
present appellants, the Director of the Office of Alien 
Property, in his decision, made specific findings of fact 
to the same effect (JA 199, 203). Among other things, 
the Director found as facts that: 


“This money (which was carried to the hills by the 
retreating Japanese Army) was found in a cache near 
Silay, Negros Occidental, by the advancing U. S. 
Armed Forces, late in March, 1945. At that time the 
total had been reduced to pesos 951,287, of which the 
sum of pesos 662,287 was in Treasury certificates. 
°** (JA 203) 


“This sum was vested by Vesting Order No. P-285.” 
(JA 199) 

The accuracy of these findings of fact was not disputed 
by the defendants (appellees) at the trial (JA 18-25). 
They were, however, ignored by the Trial Court in its 
opinion (JA 318, 322-324, 327, 328). 


The Trial Court’s refusal to give effect to these un- 
contradicted findings in the Vesting Order and the Di- 
rector’s decision was erroneous as a matter of law. 


Quite apart from the undisputed findings of fact just 
described, the record contains the most clear and con- 
vineing evidence that the vested currency here involved 
is what remains of the commingled fund of currency 
(?2,021,200) delivered by Nampo to the PNB branch at 
Bacolod, Negros, in March 1943, and turned over by it 
to the Bank of Taiwan at Bacolod in March 1945, (JA 
17-25, 165-173, 180, 185, 186, 188, 189, 199, 203, 212-216, 
300, 301, 312, 313, 316). Accordingly, the Court’s decision 
to the contrary ts clearly erroneous. 


As admitted in the answer of defendants-appellees, the 
proceeds of the vested currency were covered into the 
U. S. Treasury as miscellaneous receipts (JA 7, 9). 
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STATUTES, EXECUTIVE ORDERS, EXECUTIVE 
AGREEMENTS AND MILITARY 
DIRECTIVES INVOLVED 


The statutes involved are the Trading With the Enemy 
Act, as amended (c. 146, 40 Stat. 411, 50 U.S.C. App. 
See. 1 et seq.) and the Philippine Property Act of 1946, 
as amended (c. 536, 60 Stat. 418, C. 1144, 64 Stat. 1116, 
22 U.S.C. 1382). Executive Orders Nos. 9818 of January 
8, 1947 (12 F.R. 133) and 10254 of June 15, 1951 (16 F.R. 
5829) are likewise involved. The text of the relevant sec- 
tions are set out in an appendix to this brief. 


Also pertinent are the Inter-Allied Declaration Against 
Acts of Dispossession Committed In Territories Under 
Enemy Occupation or Control, January 5, 1943, certain 
Executive Orders issued by the Japanese Puppet Govern- 
ment in the Philippines and by the Philippine Common- 
wealth Government, and various Directives issued to and 
by General Douglas MacArthur, Supreme Commander for 
the Allied Powers in Japan. The full text of the Inter- 


Allied Declaration of January 5, 1943, is set out in the 
appendix to this brief. The Executive Orders are set 
forth in the Joint Appendix, and quotations from rele- 
vant portions of the Directives appear in the text of this 
brief. 


STATEMENT OF POINTS 


The points on which appellant BPI intends to rely in 
this appeal are as follows: 


1. The Court below erred, as a matter of law, in hold- 
ing as lawful the Japanese Military Order compelling 
BPI to deliver its Treasury certificates to the Japanese 
Military authorities. In so doing, it incorrectly applied 
Japanese Military law and failed to give effect to the 
determination of the Executive, Legislative and Judicial 
branches of the United States Government that no recog- 
nition shall be given to orders of Japan and other Axis 
Powers issued during World War II, purporting to trans- 
fer property of nationals of countries occupied by them. 
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2. The Court below erred, as a matter of law, in con- 
cluding that appellant BPI did not establish that the 
Philippine Treasury certificates and other currency cap- 
tared by the American Forces in the Philippines late in 
March 1945 near Bacolod, Negros, and vested by the 
predecessor of appellee Attorney General pursuant to 
Vesting Order No. P-285 was the balance of a fund of 
Philippine currency (with which the 638,000 pesos in 
Treasury certificates taken from appellant BPI had been 
commingled by the Japanese) which had been deposited 
by Nampo with the PNB branch at Bacolod in 1943. In 
so holding, the Court incorrectly failed and refased to 
give effect to specific findings of fact to that effect con- 
tained in Vesting Order No. P-285 and in a decision of 
the Assistant Attorney General and Director of the Office 
of Alien Property in an administrative claim filed by ap- 
pellant BPI, such findings of fact having been unchal- 
lenged by appellees at the trial. The lower Court’s con- 
clusion in this regard was also clearly erroneous because 
it ignored uncontradicted documentary, circumstantial and 
testimonial evidence introduced at the trial which inde- 
pendently established the identity of the two funds of 
Philippine currency. 


SUMMARY OF ARGUMENT 
I 


The Executive, Legislative and Judicial branches of 
the United States Government have determined that this 
Government will not recognize orders of Japan and other 
Axis Powers issued during World War II, purporting to 
transfer property of Allied nationals, that such transfers 
shall be deemed null and void, and that the Allied na- 
tionals will be regarded as the owners of the property. 
This policy is particularly applicable to suits, such as the 
present, under the Trading With the Enemy Act against 
the United States to recover property taken by the Axis 
powers from Allied nationals and subsequently vested by 
the United States Alien Property Custodian as enemy- 
owned. 
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When, therefore, in March 1943, appellant BPI, under 
the compulsion of a Military Order was forced to deliver 
638,000 pesos in valid pre-World War II Treasury cer- 
tificates to the Japanese Military authorities in the Philip- 
pines, the Japanese did not acquire title to such Treasury 
certificates and appellant BPI remained the owner thereof. 


Under American law, the forced transfer of Treasury 
certificates was wrongful, and null and void. When the 
Japanese commingled appellant BPI’s Treasury certifi- 
cates with other Philippine currency in their possession, 
appellant BPI became entitled, under well-established 
common law principles, to follow the commingled fund 
and recover its Treasury certificates from any part of the 
commingled fund which it could find. 


I 


The Vesting Order issued by the predecessor of appel- 
lee Attorney General contained a specific finding of fact 
which shows that the Philippine Treasury certificates and 
other currency covered by the Vesting Order represented 
the balance of the fund in which the Japanese had com- 
mingled the Treasury certificates taken from appellant 
BPI, such balance having been captured by the American 
Forces in the Philipines. Similar findings of fact were 
contained in a decision of the Assistant Attorney General 
and Director of the Office of Alien Property adjudicating 
an administrative claim filed by appellant BPI prior to 
the institution of this suit. 


The accuracy of the foregoing findings of fact were not 
challenged by appellees at the trial. Under decisions of 
the United States Supreme Court and other Federal 
courts, these findings of fact are conclusive on the issue 
of the identity of the funds. 


In addition, the identity of the funds is established by 
the most clear, convincing, and uncontradicted documen- 
tary, testimonial and circumstantial evidence. 
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m 


The conclusion of the Trial Court that conflicting ap- 
pellant PNB failed to establish that it had ever been the 
legal or beneficial owner of any of the Philippine cur- 
rency here involved is supported by the clearest and most 
convincing evidence. There is no basis for disturbing the 
Trial Court’s findings in this regard. 


ARGUMENT 
I 


THE COURT ERRED, AS A MATTER OF LAW, IN 
HOLDING AS LAWFUL THE JAPANESE MILI- 
TARY ORDER COMPELLING BPI TO DELIVER 
ITS TREASURY CERTIFICATES TO THE JAPA- 
NESE MILITARY AUTHORITIES. 


The conclusion of the Trial Court that the transfer of 
pre-World War II Philippine Treasury certificates owned 
by appellant BPI to the Japanese authorities in the 
Philippines in March 1943, under the compulsion of a 


Japanese Military Order, was valid and transferred title 
to the Treasury certificates to the Japanese is directly 
contrary to the principles enunciated by this Court in 
McGrath v. Zander, 85 App. D.C. 334, 177 F(2d) 649. 


The Trial Court held that the Japanese Military Order 
to appellant BPI was a lawful one and must be given 
effect (JA 320-322, 328). The Trial Court, thereby, in 
effect, applied Japanese Military law to the decision of 
the issue. The Trial Court refused to apply United States 
law which requires the conclusion that such transfer was 
null and void (JA 322). This constituted error, as a 
matter of law. 

A 


American Law And Not Japanese Or Philippine 
Law Is Controlling. 


This is an action under Section 9(a) of the Trading 
With the Enemy Act, as amended, to recover property 
vested by the predecessor of appellee Attorney General 
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as enemy property (Japanese) pursuant to the provisions 
of that Act. In 1943, when the appellant BPI was wrong- 
fully deprived of its property by the Japanese Military 
authorities in the Philippines, the Philippines, where the 
property was then located, was a part of the United 
States, and, at that time, appellant, a Philippine corpo- 
ration, was a national of the United States. It is well 
settled that under such circumstances appellant BPI’s 
right to recover the vested currency is to be determined 
by: American law and policy and not by Japanese Military 
law or by interpretations and decisions of the Philippine 
courts. 


In McGrath v. Zander, supra, this Court clearly estab- 
lished the principle that in resolving claims with respect 
to property vested under the Trading With the Enemy 
Act, United States law rather than foreign law is con- 
trolling. And the situation here presented is even more 
clearly one for the exclusive application of American law 
and policy than was that involved in the Zander case. 
As will be hereafter shown, all branches of the United 


States Government (Legislative, Executive and Judicial) 
have determined, on numerous occasions, that recognition 
will be refused to transfers of property ordered by the 
German and Japanese authorities in the territories oc- 
cupied by them. 


B 


Under American Law, The Japanese Military Order 
Was Wrongful, And Did Not Transfer Valid Title To 
The Philippine Treasury Certificates To The Japanese 
Military Authorities. 

During and since World War II, the United States 
Government has consistently taken the position that, 
as a matter of law, it will refuse to recognize purported 
transfers of property which the Germans and Japanese 
ordered nationals of the countries occupied by them dur- 
ing World War II to make. 


The legal basis of the United States Government’s 
position in this regard is and always has been that the 
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war, instituted by the Axis Powers, was a war of aggres- 
sion in violation of International Law, and, being illegal 
and criminal, the 
0 


Japan, or 


regarding the conduct of war. 


This basic legal position of the United States was 
most succinctly stated by Mr. Justice Jackson in his 
Report of June 7, 1945, to the President of the United 
States, concerning the trial of war criminals. Mr. Justice 
Jackson stated in part (Dept. of State Publication 2420, 
1945, pp. 8, 9, 10): 


THE LEGAL POSITION OF 
THE UNITED STATES 


« © © © International Law as taught in the Nineteenth 
and in the early part of the Twentieth century gen- 
erally declared that war-making was not illegal and 
js no crime at law. Summarized by a standard au- 
thority, its attitude was that ‘both parties to every 
war are regarded as being in an identical legal posi- 
tion, and consequently as being possessed of equal 
rights.’ This, however, was & departure from the 
doctrine taught by Grotius, the father of Inter- 
national Law, that there is a distinction between the 
just and the unjust war—the war of defense and the 
war of aggression. 
° ° ° e 


“After the shock to civilization of the last World 
War, however, a marked reversion to the earlier and 
sounder doctrines of International Law took place. 
By the time the Nazis came to power it was thor- 
oughly established that lawnching an aggressive war 
or the institution of war by treachery was illegal and 
that the defense of legitimate warfare was no longer 
available to those who engaged im such am enterprise. 
It is high time that we_act on the juridical principle 
that aggressive war-making is illegal and. pos Siri 


THE PRINCIPLE OF UNJUSTIFIABLE WAR 


“The re-establishment of the principle of unjustifiable 
war is traceable in many steps. One of the most sig- 
nificant is the Briand-Kellogg Pact of 1928, by which 
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Germany, Italy and Japan, im common with ourselves 
and practically all the nations of the world, renounced 
war as an instrument of national policy, bound them- 
selves to seek the settlement of disputes only by pa- 
cific means, and condemned recourse to war as the 
solution of international controversies. Unless this 
Pact altered the legal status of wars of fo Pesahega 
it has no meaning at all and comes close to bemg an 
act of deception. In 1932, Mr. Stimson, as Secretary 
of State, gave voice to the American concept of its 
effect, He said, ‘War between nations was renounced 
by the signatories of the Briand-Kellogg Treaty: 

his means that it has become illegal throughout 
practically the entire world. It is mo longer the 
source and subject of rights. It is mo longer to be 
the principle around which the duties, the conduct, 
and the rights of nations revolve. It is am illegal 
thing. * * * By that very act, we have made obso- 
lete many legal precedents and have given the legal 
profession the task of re-examining many of its codes 
and treatises.” (Italics added.) 

A detailed and illuminating exposition of some of the 
legal consequences of this doctrine of aggressive war, 
consistently espoused and followed by the Government 
of the United States, has been made by Quincy Wright, 
one of this country’s leading authorities on International 
Law. (Wright, The Outlawry of War and the Law of 
War, 47 A.J.IL. 365 (1953). Mr. Wright states (pp. 370, 
371, 374): 


“What changes, if any, has the outlawry of war made 
in the law of war and its application? 

° * * 
“9. A state cannot acre mew powers under imter- 
national law by illegal action; consequently a state 
which is illegally engaged in hostilities acquires no 
belligerent powers. Such a state is not entitled, 
therefore, to exercise any powers beyond those it has 
in time of peace. It has no legal power to occupy 
foreign territory, to destroy foreign armed forces, 
to confiscate or condemn foreign property or to pun- 
ish individuals except under conditions in which a 
state at peace has this power. It cannot lead ‘mili- 
tary necessity,’ for such acts because the law admits 
no necessity to initiate illegal aggression. 

2 e e e 
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“These principles are believed to indicate that some 
of the law of war is applicable to all states engaged 
in hostilities, whether their action has a legal char- 
acter of defense, enforcement, or aggression, but that 
some of the advantages of this law are denied to ag- 
gressors, and that in some circumstances states in 
enforcement action may be privileged to take action 
beyond normal belligerent rights. ° ° : 
“The ie category includes rules defming the power 
of belligerents to occupy territory, * * * to 
requisition, to sequestrate and, in certaim circum- 
stances, to confiscate enemy property im occupied ter- 
ritory or im home territory, * ° *. The aggressor 
enjoys none of these powers, but states engaged m 
defense or enforcement may exercise all of them in- 
sofar as military necessity requires.” (Italics added) 
The legal doctrine of the United States that the Japa- 
nese, Germans and other Axis Powers should not be re- 
garded as having the rights formerly accorded to bel- 
ligerents under the Hague Convention was made spe- 
cifically applicable to the situation involved in the present 
case, namely, transfers of property ordered by the Japa- 
nese and Germans. In a solemn Declaration of June 5, 
1943, the United States Government joined its allies in 
expressing determination to refuse to recognize these 
forced transfers of property in enemy-controlled terri- 
tory. (Declaration of Allied Nations, January 5, 1943, 
8 Dept. of State Bulletin 21.) The Declaration is set 
forth in its entirety in the appendix to this brief at 
page 59. 


In the Declaration of January 5, 1943, the United 
States Government and its Allies took note of the fact 
that the Axis Powers were systematically plundering the 
countries occupied by them, not merely in the old form of 
open looting but, in accordance with Axis strategy, in 
forms purporting to be legal and voluntary. The United 
States and its Allies announced very clearly that they did 
not intend to recognize transfers of property ordered by 


21 


the Axis, no matter what the form of the transaction. 
Thus, the Declaration applied to: 


«“e © * any transfers of, or dealings with, property, 
rights, and interests of any description whatsoever 
which are, or have been situated in the territories 
which have come under the occupation or control, 
direct or indirect, of the governments with which they 
are at war or which belong or have belonged, to per- 
sons, including juridical persons, resident in such ter- 
ritories. This warning applies whether such transfers 
or dealings have taken the form of open lootimg or 
plunder, or of transactions apparently legal im form, 
even when they purport to be voluntarily effected.” 
(Italics added) 

This decision of the United States Government, first 
expressed in the Declaration of June 5, 1948, was con- 
firmed and acted upon by the United States Government 
and its Allies on various other occasions during and after 
the war. 


The United Nations Monetary and Financial Conference 
recommended in its Final Act of July 22, 1944,? that the 
participating Governments call upon the neutral countries 
to take immediate measures to prevent any disposition or 
transfer within their territory of assets looted by the Axis 
Powers. The Resolution of Bretton Woods, as well as the 
Joint Declaration of the Allied Nations of January 5, 
1943, were later expressly approved by the Inter-Amer- 
jean Conference on Problems of War and Peace in Reso- 
lution XIX of March 8, 1945.3 


Following the defeat of Germany, the Allied Powers 
agreed that all possible measures should be taken to re- 
store to the occupied countries identifiable assets looted 
from such countries by the enemy.‘ 


2VI: Enemy Assets and Looted Property (1944) 11 Department 
of State Bulletin, 384. 


3 Pan American Union, Congress and Conference Series No. 47 
(1945) p. 47. 


4 Agreement on Certain Additional Requirements to be Imposed 
on Germany, September 20, 1945, Sec. VI, par. 19, Department of 
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Pursuant to the foregoing decisions, the Allied author- 
ities in Germany instituted a comprehensive program for 
the restitution of all kinds of property looted by the Nazis 
in the territories occupied by them." Under this restitn- 
tion program in Germany, property of all kinds and of 
a value of hundreds of millions of dollars was restored 
to the countries from which it had been looted. <All cap- 
tured foreign currencies were returned to the country of 
issue.® 

Upon the occupation of Japan, the Allies instituted a 
program of restitution identical with that applied in Ger- 
many. Thus, both the initial U. S. Directive to General 
MacArthur of September 1945, and the superseding Basic 
Directive of June 26, 1947, required that full and prompt 
restitution of looted property be made.’ 


On July 18, 1946, the Far Eastern Commission adopted 
a comprehensive Policy Directive requiring restitution of 
looted property® A superseding Policy Directive on 
Restitution was approved by the Far Eastern Commis- 
sion on July 29, 1948, and a Directive to SCAP based on 
that policy decision was thereafter forwarded to SCAP® 


State Publication No. 2428, “The Axis in Defeat,” pp. 76, 77; 
Directive to Commander-in-Chief Regarding the Military Govern- 
ment of Germany, April 1945, Part III, Paragraph 48e, Depart- 
ment of State Publication No. 2428, p. 58; Final Act and Annex 
of the Paris Conference on Reparation, December 1945, Depart- 
ment of State Publication, No. 2584 (European Series 12), p. 19. 


5 See, e.g., Monthly Report of Military Government, United 
States Zone, No. 7, February 20, 1946; Functional Report: Repa- 
rations and Restitutions (Cumulative Review) No. 9, April 20, 
1946. 


6 Monthly Report of the Governor, Office of Military Government 
for Germany, August 1948, p. 15. 

7U. S. Department of State Publication No. 2423, pp. 113, 114; 
Far Eastern Commission Press Release No. 34, July 10, 1947. 

8 Report by the Secretary General on the Activities of the Far 
Eastern Commission (February 26, 1946—July 10, 1947), Press 
Release No. 35, July 17, 1947, pp. 15, 16, Appendix 27. 


®Department of State, Documents and State Papers, Vol. I, 
No. 6, Sept. 1948, p. 429. 
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Pursuant to these directives, General MacArthar, Su- 
preme Commander for the Allied Powers, by a series of 
directives to the Japanese Government put into effect a 
comprehensive program for the discovery, impounding 
and return of property looted by the Japanese from areas 
occupied by them.” Under this restitution program in 
Japan, substantial amounts of property of all kinds, in- 
cluding currency, have been returned to various occupied 
countries."* 


Not only has the United States Government consistently 
required Germany and Japan to restore to the owners 
thereof property taken in the territories occupied by the 
armed forces of such countries, but it has also rigorously 
compelled Germany and Japan to return sequestered 
property of Allied nationals situated in Germany and 
Japan proper. And in cases in which United States and 
other Allied property which was situated in Japan at 
any time between December 7, 1941, and September 2, 
1945, cannot be returned or has been damaged, the United 


States has required Japan to provide compensation to the 
owners for the loss of and/or damage to such property. 
This is specifically provided in Article 15(a) of the Peace 
Treaty between the Allied Powers and Japan which came 
into force on April 28, 1952, and by the terms of the 
Allied Powers Property Law (Japanese Law No. 264 of 
1951). 


The superseding Basic Directive to General MacArthur 
of June 26, 1947," specifically provided: 


10SCAPIN 885, 19 April 1946; SCAPIN 1088, 25 July 1946; 
SCAPIN 1858, 18 February 1948; SCAPIN 1878, 7 April 1948; 
SCAPIN 1917, 2 July 1948; SCAPIN 1858/1, 14 February 1949. 


11 Selected Data on Occupation of Japan, Tokyo, 1950, p. 27. 


12 Department of State Bulletin, Vol. XIV, No. 687, September 
10, 1951, pp. 429-481; ibid., Vol. XXVII, No. 680, July 7, 1952, 
p. 18; U. 8. Code Congressional Service (1951), pp. 2730-2748; 
Congressional Record, Vol. 98, No. 26, March 20, 1952, p. 2634. 


18 See note 7, supra. 
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“Full and prompt restitution will be required of all 

identifiable property. looted, delivered under duress, 

or paid for wn worthless currency.” (Italics added) 
And the superseding Policy Directive on Restitution ap- 
proved by the Far Eastern Commission on July 29, 
1948, stated: 


“The fact that payment was made should be disre- 
garded unless there is conclusive evidence that fraud, 
force or duress did not take place.” 

In an Order to the Japanese Government on April 19, 
1946, General MacArthur, as Supreme Commander for the 
Allied Powers in Japan, directed the Japanese Govern- 
ment to seek out, inventory and impound: 


“all identifiable looted property which is now in Japan 
and which has been the subject of transfer under 
duress, wrongful acts of confiscation, dispossession 
or spoliation, whether pursuant to legislation or by 
procedure purporting to follow forms of law or other- 
wise, in areas occupied by the Japanese Armed 


Forces since 7 July 1937.” (SCAPIN 885—Available 
at Library of Congress) (Italics added) 

The State Department of the United States has never 
deviated from its policy of refusing to give recognition 
to forced transfers of property such as that here in- 
volved. (See, for example, Press Release issued on April 
27, 1949, by Department of State. Appendix to this Brief, 
pp. 59-61.) 


The Federal Courts have also given effect to this policy 
by refusing to recognize forced transfers of property. 
State of the Netherlands v. Federal Reserve Bank of 
New York, 99 F. Supp. 655 (Reversed on other grounds, 
201 F(2d) 455). 


That case involved bonds of Netherlands citizens taken 
from them by the Germans during the war. An American 
citizen subsequently purchased the looted bonds in Swit- 
zerland. The case arose out of a contest between the 


14 See note 9, supra. 
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American purchaser of the bonds and the Netherlands 
Government which claimed the bonds by reason of a vest- 
ing decree. The Court denied the claim of both the 
Netherlands Government and the American purchaser, 
holding that title to the bonds still remained in the 
Netherlands citizens from whom the bonds were looted 
by the Germans. The Court refused to recognize the 
validity of the action taken by the Germans in Holland 
during the occupation in acquiring the securities. In sup- 
port of this conclusion the Court stated (99 F. Supp. 666, 
667) : 
“The ‘acts of state’ doctrine has never been applied 
to official conduct of am enemy mation in terntory 
beyond its boundaries under its temporary wartime 
military occupation. Furthermore, our executive de- 
partment has expressly reserved the right of the 
United States to declare invalid the forced transfers 
of property decreed by Nazi officers for the occupied 
countries. Declaration of January 5, 1943. (Depart- 
ment of State Bulletin, Vol. VIII, No. 185, p. 21) 
(Italics added) 
See also Bernstein v. N. V. Nederlandsche-Amerikaansche 
Stoomvart-Maatschappij, 210 F (2d) 375. 

The determination of the United States Government 
not to recognize transfers of property ordered by the 
Axis Powers during World War II has been specifically 
applied to claims, such as this, for the return of property 
vested under the Trading With the Enemy Act. 


In 1946, Congress added to the Trading With the 
Enemy Act a new Section 32 (60 Stat. 50, 50 U.S.C. App., 
Sec. 32) which provides for the administrative return of 
property vested during World War II, and which is, of 
course, in pari materia with Section 9 of that Act under 
which the present suit is brought. Section 32 authorizes 
the return of vested property whenever it is determined 
that: 


“the person who has filed a notice of claim for re- 
turn * * * was the owner of such property or interest 
immediately prior to its vesting in or transfer to the 
Alien Property Custodian * * °.” 
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provided that certain other eligibility requirements are 
met. 


In requesting the enactment of section 32, the Secretary 
of State, the Attorney General and the Alien Property 
Custodian, in a joint letter, dated June 29, 1945, to the 
Chairman of the House Judiciary Committee stated: 


“The President, or such officer or agent as he may 
designate, would be required, before making any re- 
turn of property, to determine that the claimant had 
owned property immediately prior to the vesting. It 
is contemplated that in determining who was the 
actual owner at that time, consideration will be given 
to the question of whether any property claimed had 
been transferred to enemy ownership under duress. 
If such were the case, the non-enemy who was fo 

to make the transfer would normally be recognized 
as the true owner immediately prior to vesting.” 
(Hearing before Subcommittee 1 of House Judiciary 
ee on H.R. 3750, September 12, 1945, Serial 

0. 7, p. 4.) 


The reports of the House and Senate Committees con- 


cerning the bill which was enacted as section 32 specifi- 
cally stated: 


“In construing who was the ‘owner’ immediately 
prior to vesting, acts of enemy governments which 
sought to divest non-enemies of their property or 
rights, either directly or by purported confiscation or 
by the exercise of duress upon the owner, would be 
ignored and the victim of such an act would be re- 
garded as the ‘owner’ for purposes of this statute.” 
(Senate Report No. 920, 79th Cong., 2d Sess., pp. 3, 
4; House Report No. 1269, 79th Cong., Ist Sess., p. 4; 
U.S. Code Congressional Service (1946) p. 1103) 
This direction of the Congress is clear and unequivocal. 
In determining whether non-enemies claiming the retarn 
of vested property under the Trading With the Enemy 
Act were the owners of such property at the time of 
vesting, transfers of such property which were ordered 
by Japanese or German Military authorities must be 
ignored. 
In view of the foregoing, the decision of the Trial Court 
that the order issued by the Japanese Military authorities 
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to appellant BPI requiring it to deliver pre-war Philip- 
pine Treasury certificates was @ lawful order is clearly 
erroneous and untenable. The Court’s conclusion that the 
order was lawful being incorrect, it follows, from the 
Court’s own admission (JA 318-322, 328) that the delivery 
of the property by appellant BPI resulted from the com- 
pulsion of an unlawful order. This is clearly legal duress 
within any intendment of those words. 


policy, 

resulted inevitably from the fact 

forced to deliver the Treasury certificates under the com- 
pulsion of the Japanese Military order. What it received 
in exchange is utterly immaterial. 


While the appellant BPI was given the meaningless 
choice of exchanging its currency for Japanese Military 


notes or for a deposit credit with the Japanese, payable 
in Japanese Military notes, it was not given the choice 
of refusing to do either. The fact that BPI took the 
Military notes in kind rather than in credit does not 
alter the conclusion that the transfer of its valuable cur- 
rency to the Japanese was made under duress and, 
therefore, null and void under United States policy and 
law. 


The delivery, under United States policy, was null and 
void for the further reason that the Japanese Military 
notes received in exchange became worthless in fact be- 
fore the end of the occupation and were declared legally 
mall and void after liberation by the Philippine Govern- 
ment. Since the military currency recived was of less 
value at the time of delivery than the pre-war Philip- 
pine currency delivered, and later became utterly worth- 
less, United States policy would treat the transaction as 
null and void, even if actual duress had not been involved. 
(See, Directives to General MacArthur, pp. 23, 24, supra.) 
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The pre-trial order in this case specified that the Court 
should “take judicial notice of facts, statutes, executive 
orders and all matters which can be judicially noticed as 
if this trial were being held in the Philipines” (JA 15). 
Appellant BPI specifically requested the Trial Court to 
take judicial notice of the facts concerning the official acts 
of the Japanese authorities and of the legitimate Govern- 
ment of the Philippines relating to the delivery of the 
Treasury certificates by BPI, and to the circumstances 
which rendered the Japanese Military notes received by 
the BPI worthless (JA 18-25, 191-195). In this request 
for judicial notice the Trial Court was referred to a dé- 
cision of the Supreme Court of the Philippines which 
described in detail the worthlessness of the Japanese 
Military notes (JA 194, 195; Hilado v. De la Costa, No. 
L. 150, April 3, 1949, 46 Official Gazette (Philippines) 
5472, 5481). The Philippine Supreme Court in the Hilado 
case, supra, stated (pp. 5472, 5481) : 


“The Japanese war notes, considered in themselves 
and in the light of subsequent events, had no real 
value but they were made current as Philippine pesos 
by order of the said Government, and it is hardly 
less than absurd to say that they may be regarded 
as identical in kind and value with the genuine pesos 
of Philippine currency, which constitute the money 
of the Commonwealth Government now Republic of 
the Philippines.” 
(Executive Order No. 25, issued by President Osmeiia on 
November 18, 1944, declaring that Japanese Military 
notes are not legal tender is set forth in Volume 41 of 
the Official Gazette of the Philippines, No. 1, April 1945, 
which is in evidence (JA 242, 243). 


The Trial Court’s refusal to take judicial notice of the 
ultimate worthlessness of the Japanese Military notes, 
and the conclusion of the Trial Court (JA 322, 323) that 
there was valid transfer of title to the Treasury cer- 
tificates to the Japanese because appellant BPI actually 
and in fact received “valuable consideration” are clearly 
erroneous. 
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The Trial Court erred not merely in concluding that the 
Japanese order to appellant BPI to deliver its certificates 
was lawful and therefore did not result in duress as @ 
matter of law, but was also patently in error in conclud- 
ing that there was no duress in fact as regards appellant 
BPI (JA 320-322). The testimony on this issue is clear 
and uncontradicted. BPI officials did not want to deliver 
their pre-war Treasury certificates because they felt that 
the Japanese Military notes, which they were going to 
receive in exchange, would, with United States victory, 
become worthless currency sooner or later. But BPI had 
no alternative except to yield to Japanese force and de- 
liver the certificates (JA 39-43, 53, 54). 


Mr. de Villa Abrille testified as follows (JA 42-43) : 


“A. Mr. Campos told me that we had no other alter- 
native but to comply, so I should make arrangements 
with the Southern Regions Development Bank for the 
delivery: of the Philippine Treasury certificates. 

“Q. During the Japanese occupation, did you have, 


from your own observation, any chance to see the 
treatment rendered by the Japanese military, how 
they dealt with civilians? 

“A. On more than one occasion. 

“Q. Will you state what you observed personally? 
I dont want hearsay, but personally what you ob- 
served. 

“A. I observed that at least two of the members of 
the Board of Directors of our bank were imprisoned. 
“Q. ‘Where were they imprisoned? 

“A. They were imprisoned by the Japanese military 
police in Fort Santiago. 

“Q. Do you know what the. basis of the imprison- 
ment was? 

“A. They were suspected of financing or helping, 
finance the guerilla movement on the island of Luzon. 
“Q. Do you know whether yourbank was ever in- 
vestigated by the Japanese during the occupation? 
“A. The directors and a number of other employees 
who were investigated were constantly asked whether 
they knew if the bank was supporting the guerilla 
movement. 

“Q. Would you tell me what else you personally: 
observed in the treatment given by Japanese military 
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ae to persons, to civilians, to whom they gave 

orders 
“A. I observed that they were brutally treated. I 
had occasion to witness a number of employees and 
members of the Board of Directors of the bank as 
they: came out of prison, after what was termed an 
investigation, and they were undoubtedly shadows of 
what they were before they were incarcerated.” 

In reaching the erroneous legal conclusion that the or- 
der issued by the Japanese Military authorities to the 
appellant BPI requiring it to deliver its Treasury cer- 
tificates was a lawful order, the Trial Court placed some 
reliance on the decision in the case of Aboitiz & Co. v. 
Price, (D.C.D. Utah, Central Division, 1951) 99 F. Supp. 
602. Although that case in no way involved a forced de- 
livery of property by allied nationals such as is involved 
in the present case and, therefore, could in no case be 
authority for the decision of the Trial Court, the fact is 
that the rationale of the Court’s decision in the Aboitiz 
ease, far from supporting the decision of the Trial Court 
here, required the conclusion that the transfer of the 
Treasury certificates by appellant BPI was null and void 
and did not give title to the Japanese. 


The <Aboitiz case involved the question of whether a 
bank which had loaned Japanese Military notes to an 
American prisoner in the Philippines against an unse- 
cured promissiory note could recover. The District Court 
(apparently ignorant of the conclusion of the Executive, 
Legislative and Judicial branches of the United States 
Government that it should refuse to recognize as legal the 
acts of Axis powers in occupied areas during World War 
IL) reached the erroneous conclusion * that the Japanese 
authorities in the Philippines did have power to issue 
military notes. However, it held that a Japanese Military 
decree prohibiting persons in the Philippines from loan- 
ing Japanese Military notes to or having other transac- 


15 See, Hyde, Concerning the Haw Pia Case, 24 Phil. L. J. 141 
(1949); Fraleigh, The Validity of Acts of Enemy Occupation Au- 
thorities, 85 Cornell L.Q. 89 (1949). 
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tions therein with American internees was invalid. In 
aupport of its conclusion as to the invalidity of the Japa- 
nese regulation, the Court stated (99 F. Supp. 622-624) : 


« © © © those acts of the belligerent occupant are not 
valid which are directed by the enemy against this 
nation or its citizens, are obnoxious to our ideas, and 
are intended primarily to aid his efforts to put us 


down. 
<= * ° * 


“No principle, either of international or of municipal 
law, requires a United States court to hold otherwise. 
From an international law point of view this court 
may hold the Japanese decree against this traffic in 
money inoperative * * *. 
° « e es 

“It is believed that we should not recognize occupa- 
tion measures of the hostile kind involved in this case, 
and that the distinction we have attempted to spell 
out is the dominant distinction in the decisions and 
practice.” 

The application of this principle to the facts of the 
instant case obviously would require the conclusion that 
the forced delivery of the Treasury certificates by the 
appellant BPI must be regarded as null and void. As the 
record in this case shows clearly and unequivocally and 
as the Trial Court found (JA 321), the purpose of re- 
quiring the delivery of the Treasury certificates in ques- 
tion was to offer them to the Philippine guerillas as an 
appeasement measure designed to lessen their military 
activities (JA 43-45, 129, 197, 198). Thus, the forced de- 
livery here imvolved was a direct war measure of the 
Japanese aimed at the United States. Under the doctrine 
of the Aboitiz case, such a delivery order should not, 
therefore, be recognized as valid by the United States 
courts. 


The anomalous character of the position taken here by 
counsel for the appellees can best be realized when it is 
observed that under Section 9(a) of the Trading With 
the Enemy Act, as construed by the Courts, the title ac- 
quired by defendants under the vesting order is subject 
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to all the defects of the title of the Japanese from whom 
the property was captured. (See, eg., McGrath v. Dravo 
Corporation, (CCA 3, 1950) 183 F (2d) 709, 713; Brownell 
v. Edmunds, (D.C. W.D. Va., 1953) 110 F. Supp 828, 835, 
aff'd (CCA 6, 1953) 209 F(2d) 349; Brownell v. Ketcham 
Wire and Manufacturing Company, (CCA 9, 1954) 211 
F(2d) 121.) While the United States Government, for 
more than fifteen years, has been publicly proclaiming 
that the looting, confiscation, and seizure of property: per- 
petrated by the Japanese in areas occupied by them in 
World War II gave no title to Japan, nevertheless, coun- 
sel for the Government now asserts that, if the property 
looted by the Japanese has somehow come into the hands 
of the United States, the United States may keep the 
property and not compensate the true owner of the 
property. It seems only necessary to state such a propo- 
sition to answer it. 
Ir 


THE COURT ERRED, AS A MATTER OF LAW, IN 
FAILING TO GIVE CONCLUSIVE EFFECT TO THE 
UNCONTRADICTED FINDINGS OF FACT IN AP- 
PELLEE’S VESTING ORDER AND IN THE AD- 
MINISTRATIVE DECISION OF THE DIRECTOR 
OF THE OFFICE OF ALIEN PROPERTY THAT 
THE VESTED CURRENCY INVOLVED IN THE 
PRESENT SUIT WAS THE BALANCE OF THE 
CURRENCY DEPOSITED IN MARCH 1943 BY 
NAMPO WITH THE PNB BRANCH AT BACOLOD, 
NEGROS. THE COURT’S CONCLUSION IS ALSO 
CLEARLY ERRONEOUS BECAUSE IT IS CON- 
TRARY TO THE UNCONTRADICTED DOCUMEN- 
TARY AND OTHER EVIDENCE OFFERED AT THE 
TRIAL. 
A 


The Findings of Fact in the Vesting Order and Decision 
of the Director of Alien Property are Conclusive. 


The second of the two grounds upon which the Trial 
Court denied the claim of the appellant BPI was that 
the evidence did not establish to the satisfaction of the 
Court that the vested currency, which appellant BPI 
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here seeks to recover, was the balance of the fund of 
currency deposited by Nampo with the PNB branch of 
Bacolod, Negros, in 1943, and which was transferred by 
the PNB branch at Bacolod in March 1945 to the Bank 
of Taiwan, as agent of the Japanese Military Adminis- 
tration (JA 318, 324, 327, 328). The Trial Court, in 
effect, conceded that the currency taken from appellant 
BPI by the Japanese in March 1943 was commingled in 
the aforesaid fund of currency deposited by Nampo with 
the PNB branch at Bacolod in 1943 (JA 312, 313, 314, 
317-320, 322, 327, 328). 


The Court reached its conclusion notwithstanding the 
fact that the Vesting Order issued by the predecessor 
of appellee Attorney General and the decision of the As- 
sistant Attorney General and Director of the Office of 
Alien Property with respect to the administrative claim 
filed by appellant BPI, contained specific findings of 
fact to the contrary. 


Appellant BPI offered the aforesaid Vesting Order and 


Administrative Decision in evidence as proof of the fact 
that the vested currency is the balance of the currency 
delivered by Nampo to the PNB branch at Bacolod and 
with which the currency wrongfully seized from appel- 
lant BPI had been wrongfully commingled. Counsel for 
appellees did not, in any way, challenge the accuracy of 
these findings of fact. Cownsel urged merely that they 
were not admissible as evidence of the facts so found. 
The Court refused the request of appellant BPI to admit 
the Vesting Order and the decision of the Director of 
the Office of Alien Property for this purpose. (JA 17-25). 
This refusal of the Trial Court constituted reversible 
error. 


It has been specifically held by the Supreme Court 
of the United States that findings of fact made by the 
Alien Property Custodian and appearing in official or- 
ders, rulings or decisions issued by him, are not only 
admissible as evidence of the facts so found, but are 
conclusive on the Courts, in the absence of clear evidence 
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to the contrary. United States v. Chemical Foundation, 
272 US. 1. In that case, the U. S. Government sought 
to set aside a sale of vested property which had been 
made by the Alien Property Custodian. The Government, 
among other things, challenged the findings of fact made 
in the order of sale issued by the Alien Property Custo- 
dian, and alleged that the sale was made by the Custo- 
dian without knowledge of the material facts set forth 
in the order of sale and upon which that order was 
based. The lower court declined to review or challenge 
the findings of fact jcontained in the order of the Cus- 
todian. The Supreme Court upheld the ruling, stating 
(272 U. S. 14, 15): 
“The presumption of regularity supports the official 
acts of public officers and, in the absence of clear 
evidence to the contrary, courts presume that they 
have properly discharged their official duties ° ° °. 
Under that presumption, it will be taken that Mr. 
Polk acted upon knowledge of the material facts. 
The validity of the reasons stated in the orders, or 
the basis of fact on which they rest, will not be re- 
viewed by the courts.” (Italics added.) 

It is clear that the present case is an even stronger 
one for the application of the foregoing rule than the 
Chemical Foundation case, supra. There, the Govern- 
ment itself challenged the accuracy of the findings of 
fact made by the former Alien Property Custodian. 
Nevertheless, the court refused to upset such findings. 
Here, the Government did not challenge the accuracy of 
the findings of fact in the Vesting Order and the de- 
cision of the Director of the Office of Alien Property. 
Accordingly, there was no conceivable basis upon which 
the Trial Court should have refused to consider as con- 
clusive evidence the findings pf fact in the Vesting Order 
and the decision of the Director of the Office of Alien 
Property. 

The relevant portions of the Vesting Order, issued by 
the predecessor of appellee Attorney General, are set out 
at page 4, supra. 
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The decision of the Director of the Office of Alien 
Property on the administrative claim filed by appellant 
BPI for the return of the vested property here involved 
(JA 196-203) contains equally specific and even more 
detailed findings of fact with regard to this matter. It 
clearly embodies a factual determination that the vested 
currency is what was left of the fund of currency with 
which Nampo had wrongfully commingled appellant BPI’s 
currency and had delivered to the Philippine National 
Bank branch at Bacolod, Negros, in 1943. 


Among the findings of fact made by the Director of 
the Office of Alien Property are the following (JA 199, 
201, 203): 


“The claimant [BPI] thereupon delivered to Nampo 
the sum of * 638,000.00 in Philippine Treasury notes 
between March 2, and March 9, 1943. * * * At 
some time during this period, a representative of 
the claimant was told by a Mr. Higuchi, assistant 
manager of Nampo, that the treasury certificates 
were to be sent to the Bacolod branch of the PNB 


for the redemption of emergency currency issued in 
Negros Occidental during the early stages of the 
war. * * * (JA 201) 


“Approximately concurrently with the above-de- 
9 


scribed events, the employees of Nampo were pre- 
paring to ship a large sum of Philippine currency 
to the Visayas, pursuant to the ‘pacification’ plan 
heretofore described, for the redemption of the emerg- 
ency notes issued by the PNB and provincial au- 
thorities in 1942. (JA 201) 

“A total of ?2,021,200.00 was placed in a number of 
boxes addressed to the Iloilo branch of the PNB, 
and an equal sum in other boxes addressed to the 
Bacolod branch of the same bank. The currency 
placed in these boxes was made up of Philippine 
treasury certificates and PNB circulating notes in un- 
disclosed proportions. A representative of the PNB 
was present during this operation. (JA 202) 

“On or about March 9, 1943, the boxes containing 
the ? 4,042,400.00 for Iloilo and Bacolod were placed 
aboard a vessel in Manila for transportation to their 
two destinations. Aboard the vessel were repre- 
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sentatives of the PNB, who made delivery of the 
rita to the Iloilo and Bacolod branches. (JA 
“Of the currency delivered to the Bacolod branch 
of the PNB part was used in the redemption pro- 
gram (which was halted in October, 1943), part was 
used in the general operations of the bank, and part 
was exchanged with the Japanese Army for military 
scrip. * * * (JA 202) 

“This document, then, shows that on March 2, 1945, 
there was left of the Bacolod shipment of March 
1943, a total of * 788,601.00 in treasury certificates. 
*** (JA 203) 

“This money (which was carried to the hills by the 
retreating Japanese Army) was found in @ cache 
near Silay, Negros Occidental, by the advancing 
U. S. Armed Forces, late in March 1945. At that 
time the total had been reduced to * 951,287.00, of 
which sum ?662,287.00 was in treasury certificates. 
JA 203) *° * * This sum was vested by Vesting Or- 
er No. P-285.” (JA 199) (Italics added) 


In the face of these specific findings of fact standing 
completely uncontested by appellees and uncontroverted 
by any evidence in the record, the Court could not prop- 
erly find as it did that the identity of the funds had not 
been proved. 


To similar effect, see Quinn v. United States, (CCA 3), 
58 F(2d) 19) (ratings, findings and rulings of Veterans 
Bureau, admissible in suit on War Risk insurance policy) ; 
Kolar v. Woods (CCA 5), 189 F(2d) 736 (OPA registra- 
tion statement admissible as prima facie proof of maxi- 
mum legal rent); Heath v. Wallace, 138 U. S. 573 (deci- 
sion of the Land Department as to question of fact within 
its jurisdiction conclusive upon court). See also, Wong 
Kam Chong v. United States (CCA 9), 111 F. 2(d) 707; 
Lau Hu Yuen v. United States (CCA 9), 85 F(2d) 327; 
Lee Choy v. United States (CCA 9), 49 F(2d) 24; Lum 
Man Shing v. United States (CCA 9), 29 F(2d) 500; 
Wong Gum v. McGranery (US D. C. ND Cal. S.D.), 111 
F. Supp. 114 (certificate of citizenship prima facie proof 
of citizenship). 
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Apart From The Conclusive Findings Of Fact In The 
Vesting Order And Decision Of The Director Of The 
Office Of Alien Property, The Court’s Determination 
Was, In View Of The Documentary And Other Evi- 
dence Introduced At The Trial, Clearly Erroneous. 


The Court’s decision in this regard must be reversed 
for the further reason that its conclusion that appellants 
failed to prove the identity of the two funds to its satis- 
faction is clearly contrary to the documentary and other 
evidence which was introduced at the trial. The record 
contains convincing and uncontradicted evidence that the 
vested currency here involved was what was left of the 
2,021,200 pesos of Philippine currency sent by Nampo to 
the PNB branch at Bacolod in March 1943. 


The testimony of Mr. Buenaventura, the Manager of 
the PNB branch at Bacolod, was direct and credible (JA 
165-173, 176, 177, 185, 186-188). It is supported by his 
contemporaneous written report to the President of PNB 
(JA 30-32, 214-216). 


Aside from this fact, the circumstances of time, place, 
and type and amount of currency leave no possible room 
for doubt that the vested currency is what was left of 
the currency turned over by PNB, Bacolod, to the Bank 
of Taiwan on March 2, 1945. 


The time between the turn over to the Bank of Taiwan 
and the capture by the American Forces was short. The 
money was turned over on March 2, 1945, and was cap- 
tured in late March, 1945 (JA 167, 169-173, 185, 189, 199, 
203, 212, 213-216, 300). 


Next is the matter of location. The money was cap- 
tured so close to Bacolod that it is not possible to believe 
that the money came from any other place. It is a mat- 
ter of common knowledge that there is no other large 
city or financial center in Negros, except Bacolod. 


Any contention that the Japanese might have brought 
other Treasury certificates into Bacolod is completely 
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contrary to the record. The Japanese, in 1943, in order 
to carry out the emergency currency redemption program 
in Negros, had found it necessary to bring down from 
Manila a large fund of Treasury certificates. But after 
six months, the program of redemption was stopped by 
the Japanese. Thereafter, the Japanese instructed the 
PNB branch in Bacolod to retain what remained of this 
fund—something over 1,000,000 pesos in Treasury cer- 
tificates and PNB notes— and PNB kept this amount 
until it was turned over to the Bank of Taiwan in 1945. 
In these circumstances, it is completely illogical to con- 
clude that the Japanese had sent another fund of similar 
size to Bacolod at or about this time. There would have 
been no necessity for them to do so, since they already 
had a fund of Treasury certificates at Bacolod that was 
not being used. 


Finally, the type and amount of money vested corre- 
sponds so closely to that delivered by the PNB branch 
at Bacolod to the Bank of Taiwan, that no reasonable 
conclusion can be drawn except that they were one and 
the same fund. In both cases, there were Treasury cer- 
tificates and Philippine National Bank notes, and the 
amounts are of the same magnitude in both cases. Some 
790,000 pesos in Treasury certificates were delivered to 
the Bank of Taiwan, and the United States Army cap- 
tured some 662,000 pesos in Treasury certificates. About 
301,000 pesos in Philippine National Bank notes were 
delivered to the Bank of Taiwan and, roughly, 289,000 
pesos in Philippine National Bank notes were captured 
by the United States Army (JA 169, 189, 202, 203, 213, 
216, 300, 301). 


Any fair and objective appraisal of the record demon- 
strates beyond a shadow of a doubt that the conclusion 
of the Trial Court (JA 327, 328) that “It has not been 
proven by a preponderance of evidence that the money 
captured by the United States Army was the same money 
that the Philippine National Bank, Bacolod branch, turned 
over to the Bank of Taiwan in March, 1945,” is com- 
pletely without foundation. 
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Cc 
The Uncontroverted Evidence Clearly Establishes That 
The Philippine Treasury Certificates Wrongfally Taken 
From Appellant BPI in March, 1943, Were Commingled 
With The Fund of Philippine Currency Delivered by 
Nampo To The PNB Branch At Bacolod, Negros, In 
March, 1943. The Trial Court Did Not Dispute These 
Facts Nor Make A Contrary Finding. 


At the Trial, neither the appellees nor the appellant 
PNB contested appellant BPI’s claim that the Treasury 
certificates it was forced to turn over to Nampo in 1943 
were commingled with and made a part of the total fund 
of 4,042,400 which the Japanese sent in equal amounts 
to the PNB branches at Iloilo and Bacolod. And the Trial 
Court, in its opinion and findings, must be deemed to have 
admitted the contention of appellant BPI that the Treas- 
ury certificates, taken from it were in fact so commingled. 
(JA 312-314, 317-320, 322, 327, 328) 


The reason why neither the appellees nor appellant 
PNB nor the Court contested this position of appellant 


BPI is that the record in this case permits of no other 
conclusion. 


Nampo, acting as agent of the Japanese Military Ad- 
ministration and the Japanese Puppet Government, dur- 
ing the period between March 2 and March 9, 1943, pre- 
pared and packed in boxes a large shipment of pre-war 
Philippine Treasury certificates and other currency to be 
used in the redemption program, and, on March 9, 1943, 
sent boxes containing 2,021,200 pesos of Philippine Treas- 
ury certificates and PNB notes to the Doilo branch of the 
Philippine National Bank and an equal sum of 2,021,200 
pesos to the Bacolod branch of the same bank to be used 
in the redemption of emergency currency. The delivery 
of this Philippine currency sent by Nampo to Doilo and 
Bacolod was received by the respective branches of PNB 
in March, 1943. (See pages 6, 8, 9, 35, 36, supra.) 

As shown at pages 7, 8, 35, supra, the record further 
establishes, without contradiction, that on Monday, March 
2, BPI made the first delivery of its Treasury certificates to 
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Nampo pursuant to the Military order of the Japanese. 
Other certificates were delivered by appellant BPI to 
Nampo on March 3, 4, 5, and 9. The total delivered was 
638,000 pesos. 

On March 9, 1943, following the last delivery of Treas- 
ury certificates by BPI, Nampo ordered representatives 
of the Philippine National Bank, accompanied by em- 
ployees of Nampo, to take the commingled fund of Philip- 
pine Treasury certificates and Philippine National Bank 
notes, totaling 4,042,400 pesos, half and half, to the PNB 
branch at Iloilo, Panay, and Bacolod, Negros. (See pages 9, 
35, 36, supra) 

In the light of the Executive Orders setting up the 
program for redemption of emergency currency and the 
testimony with respect thereto, it is clear that the entire 
purpose of requiring BPI to deliver its prewar Treasury 
certificates to Nampo was to increase the amount of 
Treasury certificates available to that institution to be 
sent to Negros and other Visayan Islands for the redemp- 
tion of emergency currency (JA 312, 320, 321). Having 


required appellant BPI to surrender its Treasury certifi- 
cates for this purpose, the only permissible inference is 
that these Treasury certificates were commingled with 
other currency by Nampo and sent to Bacolod and Iloilo 
for this intended purpose. There is not a single shred of 
evidence contradicting or even inconsistent with this 
inference. 


There is, moreover, even more compelling evidence than 
the circumstances surrounding the delivery, which leads, 
imevitably to the conclusion that the Treasury certificates, 
delivered by BPI to Nampo, were included in the 4,042,400 
pesos sent to Bacolod and Iloilo. Contemporaneously 
with the delivery—in fact, on the business day immedi- 
ately preceding the first delivery and at the very con- 
ference at which arrangements were made for the deliv- 
ery—Mr. Saburo Higuchi, the official of Nampo who or- 
dered appellant BPI to deliver the Treasury certificates 
and who handled the transaction. for Nampo, specifically 
informed Mr. de Villa Abrille, the official of BPI who 
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delivered the Treasury certificates, that the Philippine 
Treasury certificates being delivered by BPI were bemg 
sent by Nampo to Bacolod for the purpose of redeeming 
emergency currency which had been circulated prior to 
the occupation of the island of Negros by the Japanese 
(JA 43-45, 201). 

The testimony of Mr. de Villa Abrille relating this 
statement of Mr. Higuchi was properly admitted in evi- 
dence by the Trial Court (on the basis of the decisions 
of the Supreme Court in Mutual Life Insurance Co. v. 
Hillmon, 145 U. S. 283, and of this Court in Lee v. 
Mitcham, 69 App. D. C. 17, 98 F(2d) 299, for the purpose 
of showing state of mind (JA 43, 44; Tr. 19-33). On that 
basis, it is clear that Nampo, for whom Higuchi was 
merely the spokesman, intended, at the time of the deliv- 
ery, to send appellant BPI’s Treasury certificates to 
Bacolod, Negros, for use m redeeming emergency cur- 
rency under the redemption program. Under the deci- 
sions in the Hillmon and Lee cases, supra, that state of 
mind on the part of Nampo, existing contemporaneously 
with the delivery by BPI of its certificates, is the proper 
basis for a further inference that the intention of Nampo 
to send these BPI Treasury certificates to Bacolod was, 
in fact, executed, that is to say that it did, im fact, include 
the BPI certificates m the 2,021,200 peso fumd sent to 
Bacolod. The record is barren of even a scintilla of evi- 
dence to the contrary. 


It is to be noted that the conclusion that the Treasury 
certificates taken by Nampo from appellant BPI were, in 
fact, sent to Bacolod, is quite consistent with the facts 
testified to by Mr. Buenaventura. Mr. Buenaventura ex- 
pressly affirmed that the Treasury certificates delivered 
by him to Mr. Yoshida of the Bank of Taiwan on March 
2, 1945, were in the following denominations: 1, 2, 5, 10, 
20, 50, 100 and 500 pesos, and the Treasury certificates de- 
livered by BPI to Nampo were in denominations of 1, 2, 
5, 10 and 20 pesos (JA 169). 


The statement made by Higuchi to de Villa Abrille was 
properly accepted by the Trial Court as proof that the 
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BPI Treasury certificates were taken to Bacolod rather 
than to Iloilo. Beyond that, the Higuchi statement cer- 
tainly is conclusive proof that the BPI Treasury certifi- 
cates were in the commingled fund of 4,042,400 pesos which 
went to Iloilo and Bacolod. BPI’s right to recovery is 
the same in either event. These conclusions were not dis- 
puted or denied by the Trial Court, and it must be as- 
sumed, that it was in agreement therewith. 


D 


The Identification of Appellant BPI’s Interest in the 
Vested Philippine Treasury Certificates is Fully Estab- 
lished Under Well-Settled Principles of Law 
1. United States Government policy requires the appli- 
cation of a liberal standard of identification. 


The United States Government has heretofore adopted 
and applied, in the case of Japan, a liberal rule of identi- 
fication with respect to forced transfers of property of 
the very kind involved in the instant case. Thus, the 
Policy Directive on Restitution, approved by the Far 


Eastern Commission on July 29, 1948, and the directive 
to SCAP based on this policy decision specifically pro- 
vided :" 
“13. In applying standards of identification with re- 
spect to claims for looted property, the Supreme 
Commander for the Allied Powers should observe 
the following principles: 

“(a) In ease of doubt, the presumption should 
be in favor of the claimant country when- 
ever permitted by the broadest application 
of law, equity and common sense.” 

The application of this standard of proof in the instant 
case establishes overwhelmingly that the vested Philip- 
pine Treasury certificates belong to appellant BPI. 


2. Even under the strict common law rules of identifi- 
cation appellant BPI’s right to recover the vested Philip- 
pine Treasury certificates is clearly established. 

The well-settled common law rules which entitle BPI 
to recover the vested Philippine Treasury certificates in- 


16 See footnote 9, supra. 
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volved in the present case are clearly and concisely set 
forth in Sections 209 and 211 of the American Law In- 
stitute’s Restatement of the Law of Restitution. The 
relevant sections of the Restatement are as follows: 
“Sec, 209. Where a person wrongfully mingles money 
of another with money of his own, the other is entitled 
to obtain reimbursement out of the fund. 
“Section 211. 

“J, Where a person wrongfully mingles money of 
another with money of his own and subsequently 
makes withdrawals from the mingled fund, the other 
is entitled to an equitable lien upon the part which 
remains and the part which is withdrawn or upon 
their product.” (Italies added) 

The foregoing rules which are merely a restatement of 
the decisions, over many years, of the leading courts of 
the United States and England are directly applicable to 
the instant case. This was not disputed by the Trial 
Court or the appellees (JA 313, 316-318, 322). The evi- 
dence establishes clearly that the Philippine Treasury 
certificates wrongfully taken from appellant BPI by the 
Japanese Military Authorities in the Philippines were 
commingled by them with other Philippine currency and 
that the vested currency which is the subject of the in- 
stant claim is what remains of that commingled fund. 
Under any view of the facts, appellant BPI is entitled, 
pursuant to the foregoing rules of law, to recover from 
the vested currency the amount of Treasury certificates 
taken from it by the Japanese. 


In the first place, it is to be emphasized that there is 
uncontradicted evidence, both direct and circumstantial, 
demonstrating that BPI’s Treasury certificates were 
actually incuded in the part of the commingled fund which 
was sent to Bacolod, Negros, and of which the vested 
eurrency is the remainder. 


But even if such proof were lacking, it is clear that 
since the vested currency is a part of the fund of 
4,024,400 pesos in which appellant BPI’s Treasury cer- 
tificates were wrongfully commingled by Nampo, appel- 
lant BPI is entitled, under the foregoing rules of law, 
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to recover the amount of the Treasury certificates taken 
from it out of the vested currency. 


As shown by the above-quoted provisions of Section 211 
of the Restatement of the Law of Restitution, it is utterly 
immaterial that the commingled fund was divided into 
two parts, one of which was sent to Tloilo and the other 
to Bacolod. Under the well-settled rules of law, appel- 
lant BPI was entitled to follow either part of the fund 
and recover its Treasury certificates from whichever part 
it could find. It clearly would not have been necessary 
for it to trace its Treasury certificates into the part of 
the commingled fund which went to Bacolod. 


This precise question was discussed at length by Pro- 
fessor Austin W. Scott in the leading article on this sub- 
ject entitled “The Right to Follow Money Wrongfully 
Mingled with Other Money” (27 Harvard Law Review 
125, 132, 133, 138). Professor Scott, citing relevant deci- 
sions from United States and British courts, stated in 
part as follows: 

“The separation of the fumd into two parts, and 
the separate disposition of those two parts, does not 
deprive the claimant of his equitable interest, which, 
since it extended to the whole, will extend to both 
parts.” (Italics added) 

In view of the fact that the vested Philippine Treasury 
certificates involved in the instant claim are what remains 
of the portion of the commingled fund taken by the Japa- 
nese to Bacolod, Negros, appellant BPI would be entitled 
to recover such Treasury certificates even if it had not 
been able to trace the actual certificates delivered by it 
into the Bacolod portion of the fund. 


The doctrine of identification which entitles appellant 
BPI to recover the vested Treasury certificates in the 
instant case had its origin in the famous case of Knatch- 
bull v. Hallett (In re Hallett’s Estate) (1879) L. BR. 18 
Ch. Div. 696, which involved the wrongful commingling 
by a solicitor of a client’s funds with his own. The so- 
licitor withdrew funds from the single bank account in 
which such funds were commingled. At the time of the 
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solicitor’s death, there was more money to his credit in 
the account than the sum of the trust money paid into it, 
but it was contended that under the rule in Clayton’s case, 
the trust money had been paid out and could not be re- 
covered from the account. In holding that the owner 
could recover the amount due him from the balance of the 
commingled fund, Sir George Jessel, Master of the Rolls, 
set forth the principles which have been followed to this 
day by the courts of the United States and England. 


A short time later the doctrine of In re Hallett’s Estate 
was approved and applied by the United States Supreme 
Court in the leading case of National Bank v. Inswrance 
Co., 104 U. S. 54, which involved the wrongful commin- 
gling by an insurance agent of premiums due the com- 
pany with funds of his own in a single bank account. 


The principles announced in National Bank v. Insurance 
Co., swpra, have been consistently followed by Federal 
and State courts of the United States. An early decision 
applying that doctrine was the case of Richardson v. New 
Orleans Debenture Redemption Co., 102 Fed. 780. See 
also, Primeaw v. Granfield (Learned Hand, J.), 184 Fed. 
480-484 (reversed on appeal on another ground); Bren- 
nam v. Tillingast, 201 Fed. 609; In Re Pacate Finance 
Corporation (C.C.A. 2) 27 F(2d) 810; Republic Supply 
Co. v. Richfield Oil Company (C.C.A. 9) 79 F(2d) 375; 
Flannery v. Flannery Bolt Co. (C.C.A. 3) 108 F(2da) 581; 
Re Oatway (Hertslet v. Oatway) (1903) 2 Ch. Div. 356; 
City of Lincoln v. Morrison, 64 Neb. 822, 90 N.W. 905. 


Ii 


THE COURT’S CONCLUSION THAT APPELLANT 
PNB FAILED TO PROVE THAT IT WAS THE LE- 
GAL OR BENEFICIAL OWNER OF THE VESTED 
CURRENCY IS SUPPORTED BY THE CLEAREST 
AND MOST CONVINCING EVIDENCE AND ITS 
DECISION IN THAT REGARD SHOULD BE 
AFFIRMED. 


One of the grounds upon which the Trial Court held 
that judgment must be entered against appellant PNB 
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(the conflicting claimant against BPI) was that PNB had 
failed to establish that it had ever been the legal or bene- 
ficial owner of the vested property. The Court stated 
(JA 324-326) : 


“Further, in order for a plaintiff to recover, bene- 
ficial ownership of the fund involved must be estab- 
lished. Feller v. McGrath, supra. That is, he must 
prove that he is the real or beneficial owner of the 
roperty. To begm with, the Philippine National 
Bank has not even shown the source of the money 
involved or whether it was really the money of that 
Bank. * * * 
«“* * * The Philippine National Bank alleged that 
the money was it own but there is no explanation 
beyond that, and there is no proof that it was the 
money of that Bank. If it were the money of that 
Bank, the Japanese could order Philippine National 
Bank to put this money into the Redemption Pro- 
gram. But, if the money were owned by the Japa- 
nese, the Bank would have no claim to the unused 
balance. * * * 
“Tt seems consistent with the evidence to conclude 
that the Japanese Military Government could have 
been the real owner of the money used in the Re- 
demption Program * * *. This would thus establish, 
equitable ownership in the Japanese Military Govern- 
ment. This was not disproven by the Philippine Na- 
tional Bank and, therefore, this conclusion is just as 
consistent with the evidence as the conclusion that 
this plaintiff urges upon the Court. Thus, the Philip- 
pie National Bank has not carried the burden of 
proof necessary to establish the required pre-vesting 
ownership.” (Italics added.) 

The Court’s conclusions in this regard are supported 
by the clearest and most convincing evidence. As a mat- 
ter of fact, the evidence not only fails to show that ap- 
pellant PNB had any interest in any part of the 4,042,400 
pesos in Philippine currency sent by Nampo to Iloilo and 
Bacolod in March, 1943, but, on the contrary, affirma- 
tively shows that, except for 638,000 pesos looted from 
appellant BPI, these were funds supplied by the Japa- 
nese and not owned by appellant PNB. 
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The 4,042,400 pesos of Philippine currency, sent by 
Nampo in March, 1943, to Iloilo and Bacolod for redemp- 
tion of emergency currency, came not from the vaults of 
PNB in Manila, but from the vaults of the Japanese bank, 
Nampo (JA 126-129, 165-167, 177, 296). The two em- 
ployees of PNB who received the currency from Nampo 
and took it to Iloilo and Bacolod were accompanied by 
two Japanese civilian employees of Nampo (JA 166, 167). 


The books and records of PNB, recording the receipt 
of these funds from Nampo in 1943, specifically described 
them as having been received from Nampo for the ac- 
count of the Japanese Puppet Government and for the 
purpose of redeeming emergency notes under Executive 
Order 136. All of the books and records offered im evi- 
dence by PNB at the trial contain entries showing that 
PNB knew that the 4,042,400 pesos im Philippine currency, 
sent by Nampo to Iloilo and Bacolod, were Executive Or- 
der 136 funds and not PNB funds. There is not a single 
entry for 1943 or 1944 to the contrary in the PNB books. 
And it is highly significant that it was not until August, 
1945—4 months after the vested currency was captured 
by the United States Army and after PNB had made 
claim to the Army for the funds—that it set up its so- 
called “suspense” account. The book entries relating to 
this so-called “suspense” account, which were made after 
the claim for the vested funds had been asserted, are self- 
serving and have no probative value whatsoever. More- 
over, as cross-examination of Mr. Villatuya, witness for 
PNB, disclosed, the entries in the “suspense” account 
falsely represent the situation inasmuch as they imply 
that the PNB had a total loss of at least the whole fund 
of 4,042,400 pesos, whereas, in fact PNB recovered and 
used in the neighborhood of 1,700,000 pesos of the Treas- 
ury certificates sent to Iloilo (JA 76-81, 88, 89, 130-136, 
144-147, 211, 247, 254, 256-266, 277-280, 287-297). 


Appellant PNB did not offer a shred of credible evi- 
dence to contradict the foregoing conclusion which is re- 
quired to be drawn from the documentary evidence (JA 
325). 
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PNB attempted, through the testimony of Mr. Villatuya, 
to show a connection between certain deposits - allegedly 
made by it in its special clearing account with Nampo on 
March 4 and 5, 1943, and the withdrawal allegedly made 
by it on March 9, 1943, from the same account. But even 
if the testimony of Mr. Villatuya were accepted at face 
value, it would not show any ownership by PNB of the 
funds sent by Nampo to Iloilo and Bacolod. Moreover, 
the material parts of Mr. Villatuya’s testimony are un- 
worthy of belief. 


Mr. Villatuya admitted that he had no knowledge that, 
and knew of no available evidence to prove that, the 
Philippine Treasury certificates which he asserted were 
deposited by PNB with Nampo on March 4 and 5, 1943, 
were included in the fund sent by Nampo to Doilo and 
Bacolod on March 9, 1943 (JA 121-125). Accordingly, no 
link is established between the alleged deposits of March 
4 and 5, 1943, and the fund sent by Nampo on March 9, 
1943, even if Villatuya were to be believed. 


But the record leaves absolutely no room for doubt that 
Villatuya’s testimony that PNB made deposits with 
Nampo on March 4 and 5, 1943, of Philippe Treasury 
certificates owned by it, is completely untrustworthy. 


In 1943, when the transactions to which he testified oc- 
curred, Mr. Villatuya was a clerk in the statistical sec- 
tion of the PNB, who, admittedly, did not participate in 
negotiations between PNB and the Japanese concerning 
the emergency currency redemption program and who 
had no personal knowledge of the arrangements made. 
And Mr. Villatuya, admittedly, did not make any of the 
original ledger entries which he was attempting to ex- 
plain and evaluate (JA 115-119). 


Testimony of Mr. Villatuya that PNB deposited Treas- 
ury certificates owned by it with Nampo on March 4 and 
5, 1943, is directly and completely contrary to the testi- 
mony given at the Administrative Hearings on the claims 
filed by the present appellants with the Philippine Alien 
Property Administrator of the United States by Mr. 
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Bienvenido Dizon, who received the money from Nampo 
on March 9, 1943, and took it to Lloilo and Bacolod (JA 
128-130, 165-167) and who, at the time he testified, was 
Chief Accountant of PNB, and to the testimony at the 
same hearings of Mr. Delfin Buencamino, who, m March, 
1943, was Cashier of PNB. Mr. Villatuya admitted that 
Mr. Buencamino, as Cashier of PNB, was in charge of 
the deposits made on March 4 and 9, 1943, and that as, 
between himself and Mr. Buencamino, Mr. Buencamino 
was better able to know about the real nature of the de- 
posits than he (JA 125-128). 


Moreover, it appears from the testimony of Mr. Villa- 
tuya that PNB, in 1942 and 1943, had dealings with the 
Japanese Puppet Government, and was one of the de- 
positories of the Japanese Puppet Government (JA 137, 
248). It was further shown that the liability side of the 
daily statement offered as PNB Exhibit 2A (the liability 
statement not having been offered in evidence) indicates, 


on line 74, a,substantial liability under the heading, “Due 
to Yokohama Specie Bank, Limited, Special Account.” 


It is a matter of common knowledge, and the witness, in _/ 


effect, so conceded, that the Yokohama Specie Bank was 
a fiancial agent of the Japanese Military authorities 
(JA 187, 188, 140-142). These entries suggest the fact, 
which is a matter of common knowledge in the Philip- 
pines, that the Japanese Military authorities, through 
their various agents, furnished PNB with all the cash 
needed when it reopened on February 3, 1942, since PNB 
had no cash of its own at that time; also that the Japa- 
nese Military authorities, from time to time thereafter, 
through such agents as Yokohama Specie Bank, continued 
to fmance Japanese Puppet Government activities by 
money handled through PNB (JA 140-142). While this 
cannot be proved by the books introduced in evidence, 
since PNB did not bring all the books with it to the trial 
(JA 142, 143, 162, 163), they do strongly indicate that no 
entry contained in the daily statement or other records 
of PNB can be taken as proving that PNB actually owned 
the cash and other assets referred to im such statements. 
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If there were to be a presumption, the presumption would 
be that any cash held by PNB belonged to the Japanese 
. Military authorities rather than to PNB, and PNB did 
nothing to contradict this inference. Accordingly, even if 
the rest of Villatuya’s story were to be believed, Appel- 
lant PNB has failed to show ownership of any of the 
funds it may have deposited in its account with Nampo 
on March 4 and 5, 1943. The Trial Court correctly so 
held (JA 325, 326). 


There is a further and conclusive reason why appellant 
PNB cannot recover the vested Treasury certificates. The 
evidence clearly shows that PNB owned no Treasury cer- 
tificates when the Japanese seized Manila. It was admitted 
that the Manila office had none, and there was no credible 
evidence that PNB branches had any (JA 63, 139, 140, 
152, 153, 161, 162). 


CONCLUSION 


The District Court erred as a matter of law in entering 
judgment against appellant BPI, and that part of the 
judgment should be reversed. There being no conflict as 
to the facts upon which the rights of appellant BPI are 
based, this Court should enter a mandate directing that 
judgment be entered in favor of appellant BPI (McGrath 
v. Zander, supra). That part of the judgment of the Dis- 
trict Court against appellant PNB, being fully supported 
by the evidence, should be affirmed. 


Respectfully submitted, 


JoserH B. Frrepmax 
Metviie EB. Locker 
1701 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellant 
Bank of the Philippine 
Islands 
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APPENDIX—Appellant Bank of the Philippine Islands 


1. Trading with the Enemy Act, c. 106, 40 Stat. 411, 
as amended, 50 U.S.C. App. Sec. 1 et seq: 


Section 5, as amended by the First War Powers Act 
of 1941, c. 593, Sec. 301, 55 Stat. 839, 50 U.S.C. App. 
Sec. 5: 


(b) (1) During the time of war or during any 
other period of national emergency declared by the 
President, the President may, through any agency 
that he may designate, or otherwise, and under such 
rules and regulations as he may prescribe, by means 
of instructions, licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any 
transactions in foreign exchange, transfers of 
credit or payments between, by, through, or to 
any banking institution, and the importing, ex- 
porting, hoarding, melting, or earmarking of 
gold or silver coin or bullion, currency or se- 
eurities, and 

(B) investigate, regulate, direct and compel, 
nullify, void, prevent or prohibit, any acquisi- 
tion, holding, withholding, use, transfer, with- 
drawal, transportation, importation or exporta- 
tion of, or dealing in, or exercising any right, 
power, or privilege with respect to, or transac- 
tions involving, any property in which any for- 
eign country or a national thereof has any inter- 
est, 


by any person, or with respect to any property, sub- 
ject to the jurisdiction of the United States; and 
any property or interest of any foreign country or 
national thereof shall vest, when, as, and upon the 
terms, directed by the President, in such agency or 
person as may be designated from time to time by 
the President, and upon such terms and conditions 
as the President may prescribe such interest or prop- 
erty shall be held, used, administered, liquidated, 
sold, or otherwise dealt with in the interest of and 
for the benefit of the United States, and such des- 
ignated agency or person may perform any and all 
acts incident to the accomplishment or furtherance 
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of these purposes; and the President shall, in the 
manner hereinabove provided, require any person 
to keep a full record of, and to furnish under oath, 
in the form of reports or otherwise, complete in- 
formation relative to any act or transaction referred 
to in this subdivision either before, during, or after 
the completion thereof, or relative to any interest 
in foreign property, or relative to any property in 
which any foreign country or any national thereof 
has or has had any interest, or as may be otherwise 
necessary to enforce the provisions of this subdivision, 
and in any case in which a report could be required, 
the President may, in the manner hereinabove pro- 
vided, require the production, or if necessary to the 
national security or defense, the seizure, of any books 
of account, records, contracts, letters, memoranda, 
or other papers, in the eustody or control of such 
person; and the ‘President may, in the manner herein- 
above provided, take other and further measures not 
inconsistent herewith for the enforcement of this 
subdivision. 

Section 9(a), as amended, 41 Stat. 35, 42 Stat. 1511, 

50 U.S.C. App. Sec. 9(a). 


Sec. 9(a) That any person not an enemy or ally 
of enemy claiming any interest, right, or title in any 
money or other property which may have been con- 
veyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him here- 
under and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing 
from an enemy or ally of enemy whose property or 
any part thereof shall have been conveyed, trans- 
ferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United 
States may file with the said custodian a notice of 
his claim under oath and in such form and contain- 
ing such particulars as the said custodian shall re- 
quire; and the President, if application is made 
therefor by the claimant, may order the payment, 
conveyance, transfer, assignment, or delivery to said 
claimant of the money or other property so held by 
the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to 
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which the President shall determine said claimant 
is entitled: Provided, That no such order by the 
President shall bar any person from the prosecution 
of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he 
may have in such money or other property. If the 
President shall not so order within sixty days after 
the filing of such application or if the claimant shall 
have filed the notice as above required and shall have 
made no application to the President, said claimant 
may institute a suit in equity in the Supreme Court 
of the District of Columbia or in the district court 
of the United States for the district in which such 
claimant resides, or, if a corporation, where it has 
its principal place of business (to which suit the 
Alien Property Custodian or the Treasurer of the 
United States, as the case may be, shall be made 
a party defendant), to establish the interest, right, 
title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money 
or other property so held by the Alien Property Cus- 
todian or by the Treasurer of the United States or 
the interest therein to which the court shall determine 
said claimant is entitled. If suit shall be so insti- 
tuted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, 
or in the Treasury of the United States, as provided 
in this Act, and until any final judgment or decree 
which shall be entered in favor of the claimant shall 
be fully satisfied by payment or conveyance, transfer, 
assignment, or delivery by the defendant, or by the 
Alien Property Custodian, or Treasurer of the United 
States on order of the court, or until final judgment 
or decree shall be entered against the claimant or 
suit otherwise terminated. 


Section 32(a), as added, ¢. 83, Sec. 1, 60 Stat. 50, 50 
U.S.C. App. Sec. 32(a). 


Sec. 32 (a) The President, or such officer or 
agency as he may designate, may return any property 
or interest vested in or transferred to the Alien 
Property Custodian (other than any property or 
interest acquired by the United States prior to De- 
cember 18, 1941), or the net proceeds thereof, when- 
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ever the President or such officer or agency shall 
determine— 


(1) that the person who had filed a notice 
of claim for return, in such form as the Presi- 
dent or such officer or agency may prescribe, was 
the owner of such property or interest im- 
mediately prior to its vesting in or transfer to 
the Alien Property Custodian, or is the legal 
representative (whether or not appointed by a 
court in the United States), or successor in 
interest by inheritance, devise, bequest, or opera- 
tion of law, of such owner; and * * ° 


2. Section 3 of the Philippine Property Act of 1946, 
c. 536, 60 Stat. 418, as amended December 21, 1950, c. 
1144, 64 Stat. 1116, 22 U.S.C, 1382. 


Sec. 3. The Trading With the Enemy Act of 
October 6, 1917 (40 Stat. 411), as amended, shall 
continue in force in the Philippines after July 4, 
1946, and all powers and authority conferred upon 
the President of the United States or the Alien 
Property Custodian by the terms of the said Trading 
With the Enemy Act, as amended, with respect to 
the Philippines, shall continue thereafter to be ex- 
ercised by the President of the United States, or 
such officer or agency as he may designate: Provided, 
That all property vested in or transferred to the 
President of the United States, the Alien Property 
Custodian, or any such officer or agency as the Sl- 
dent of the United States may designate under the 
Trading With the Enemy Act, as amended, which 
was located in the Philippines at the time of such 
vesting, or the proceeds thereof, and which shall re- 
main after the satisfaction of any claim payable 
under the Trading With the Enemy Act, as amended, 
and after the payment of such costs and expenses 
of administration as may by law be charged against 
such property or proceeds, shall be transferred by 
the President of the United States to the Republic 
of the Philippines: Provided further, That such 
property, or proceeds thereof, may be transferred 
by the President of the United States to the Republic 
of the Philippines upon indemnification ee le to 
the President of the United States by the Republic 


of the Philippines for such claims, costs, and ex- 
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penses of administration as may by law be charged 

such property or proceeds thereof before 
fal adjudication of such claims, costs, and expenses 
of administration: Provided further, That the courts 
of first instance of the Republic of the Philippines 
are hereby given jurisdiction to make and enter all 
such rules as to notice or otherwise, and all such 
orders and decrees, and to issue such process as ma, 
be necessary and proper in the premises to enforce 
any orders, rules, and regulations issued by the Presi- 
dent of the United States, the Alien Property Custo- 
dian, or such officer or agency designated by the 
President of the United States pursuant to the Trad- 
ing With the Enemy Act, as amended, with such 
right of appeal therefrom as may be provided by 
law: And provided further, That any suit authorized 
under the Trading With the Enemy Act, as amended, 
with respect to property vested in or transferred to 
the President of the United States, the Alien Prop- 
erty Custodian, or any officer or agency designated 
by the President of the United States hereunder, 
which at the time of such vesting or transfer was 
located within the Philippines, shall after July 4, 
1946, be brought, in the appropriate court of first 
instance of the Republic of the Philippines, against 
the officer or agency hereunder designated by the 
President of the United States with such right of 
appeal therefrom as may be provided by law, but 
suits with respect to such property shall after ninety 
days from the enactment of this Act be brought only 
in the courts of the United States.” 


3. Sections 1-4, inclusive of Executive Order No. 9818, 
January 7, 1947, 12 FR. 133. 


By virtue of the authority vested in me by the 
Constitution and statutes, including the Trading with 
the Enemy Act of October, 1917, 40 Stat. 411, as 
amended, the Lore as Property Act of 1946, 60 
Stat. 418, the First War Powers Act, 1941, 55 Stat. 
838, as amended, section 1753 of the Revised Stat- 
utes, and the Civil Service Act, 22 Stat. 403, and as 
President of the United States, it is hereby ordered, 
in the interest of the internal management of the 


Government, as follows: 
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1. There is established in the Office for Emergency 
Management of the Executive Office of the President 
the Philippine Alien Property Administration, at the 
head of which shall be @ Philippine Alien Property 
Administrator appointed by the President, without 
regard to the civil service laws. The Philippine 
Alien Property Administrator shall receive compensa- 
tion at such rate as the President shall approve and 
in addition shall be entitled to actual and necessary 
transportation, housing, subsistence, and other ex- 
penses incidental to the performance of his duties. 
Within the limitation of such funds as may be made 
available for that purpose, and without regard to 
the civil service laws, the Philippine Alien Property 
Administrator may appoint assistants and other per- 
sonnel and delegate to them such functions as he may 
deem necessary to carry out the provisions of this 
order. Such personnel of the Office of Alien Property, 
Department of Justice, as are engaged in the exer- 
cise of the functions transferred hereunder, may be 
transferred to the Philippine Alien Property Admin- 
istration without loss of such civil-service status or 
eligibility therefor as they may possess. Any em- 

loyee, of a department or agency of the Federal 

overnment who possesses special qualifications or 
experience of particular use to the Philippine Alien 
Property Administrator may, upon request by the 
Philippine Alien Property Administrator, be trans- 
ferred with his consent and that of the department 
or agency in which he is employed, without loss of 
such civil-service status or eligibility therefor as 
such person may possess, to a position under the 
Philippine Alien Property Administrator. Upon ap- 
plication for reemployment made to the original em- 
ploying department or agency within ninety days 
after termination of the service of the employee in 
the position to which he is transferred under the pro- 
visions of this section, and upon presentation of a 
statement by the Philippine Alien Property Admin- 
istrator or his authorized representatives, reciting 
the date of termination of such service, that the serv- 
ices of such employee have been satisfactory and 
that such termination was not the result of delin- 
quency or misconduct on the part of the employee, 
such employee shall, if qualified to perform the duties 
of his position, be reemployed in his original posi- 
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tion or in a position of like seniority, status and 
pay, so long as the position the employee left, or 


one of like seniority, status, and pay is occupied 
by an employee with lower retention preference. 


2. The Philippine Alien Property Administrator 
is hereby designated to exercise and perform, and 
there are hereby transferred to him, such rights, 
privileges, powers, authority, duties and functions, 
with respect to property located within the Philip- 
pines and property transferred pursuant to section 3 
hereof, as were vested in or transferred or delegated 
to the Alien Property Custodian by the Trading with 
the Enemy Act, as amended, the Philippine Property 
Act of 1946, Executive Order 9095 of March 11, 1942, 
as amended, Executive Order 9142 of April 21, 1942, 
and Executive Order 9725 of May 16, 1946. 


3. The Attorney General, or such officer or agency 
of the Department of Justice as he may designate, 
is authorized and directed to transfer to the Philip- 
pine Alien Property Administrator all property or 
interests vested in or transferred to him which were 
located in the Philippines at the time of such vesting 
or transfer, or, the proceeds thereof, subject, how- 
ever, to such expenses as the Attorney General is 
authorized to charge against such property or pro- 
ceeds. Such property or proceeds shall be admin- 
istered and disposed of under the direction and con- 
trol of the Philippine Alien Property Administrator 
im accordance with law. 

4. The Philippine Alien Property Administrator 
shall, except as otherwise agreed to by the Secretary 
of State, consult with the Secretary of State before 
vesting any property or interest pursuant to this 
Executive Order. 

4. Executive Order No. 10254, June 15, 1951, 16 F.R. 
5829. 


By virtue of the authority vested in me by the 
Constitution and the laws of the United States, in- 
cluding the Trading with the Enemy Act of October 
6, 1917, 40 Stat. 411, as amended, the Philippine 
Property Act of 1946, 60 Stat. 418, as amended, sec- 
tion 1753 of the Revised Statutes, the Civil Service 
Act, 22 Stat. 403, and section 101 (b) of Reorganiza- 
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tion Plan No. 1 of 1947, 61 Stat. 951, and as Presi- 
dent of the United States, and in effectuation of 
those provisions of the General Appropriation Act, 
1951, relating to the Philippine Alien acy Ad- 
ministration, it is ordered as follows: 


1. The Philippine Alien Property Administration, 
established by Executive Order No. 9818 of January 
7, 1947, is hereby terminated. All authority, rights, 
privileges, powers, duties, and functions ata in 
such Administration or in the Philippine Alien Prop- 
erty Administrator or transferred or delegated there- 
to are hereby vested in or transferred or delegated 
to the Attorney General, as the case may be, and 
shall be administered by him or under his direction 
and control by such officers and agencies of the De- 
partment of Justice as he may designate. 


2. All property or interests vested in or trans- 
ferred to the Philippine Alien Property Administra- 
tion or the Administrator thereof, and all jena 
thereof, which are held or administered by the Phil- 
ippine Alien Property Administration or the Admin- 
istrator thereof are hereby transferred to the At- 
torney General of the United States. 


3. All personnel, records, files, furniture, funds, 
authorizations, equipment, and supplies of the Philip- 
is Alien Property Administration are hereby trans- 

erred to the Department of Justice. 


4, All necessary expenses incurred in the admin- 
istration or operation of the function, duties, au- 
thority, rights, privileges, and powers hereby vested 
in or transfered or delegated to the Attorney Gen- 
eral shall be paid, to the extent permitted and in 
the manner prescribed by law, from funds or property 
or interests vested in or transferred to the Attorney 
General by or pursuant to the authority contained 
in this order, so as to prevent diminution of funds 
otherwise available for the War Claims Fund under 
section 39 of the Trading with the Enemy Act, as 
amended by section 12 of the act of July 3, 1948, 62 
Stat. 1246. 


This order shall become effective at the close of 
business in Washington, D.C., on June 29, 1951, and 
shall at that time supersede all prior Executive or- 
a to the extent that they are in conflict with this 
order. 
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5. Inter-Allied Deelaration Against Acts of Dispos- 
session Committed In Territories Under Enemy Occupa- 
tion Or Control, January 5, 1943, 8 Department of State 
Bulletin (1943) p. 21. 


“The Union of South Africa, the United States 
of America, Australia, nen Sa C: China, the 
Czechoslovak Republic, the United Kingdom of Great 
Britain and Northern Ireland, the Union of Soviet 
Socialist Republics, Greece, India, cer the 
Netherlands, New Zealand, Norway, Poland, Yugo- 
slavia, and the French National Committee: — - 

“Hereby issue a formal warning to all concerned, 
and in particular to persons in neutral countries, 
that they intend to do their utmost to defeat the 
methods of dispossession practiced by the govern- 
ments with which they are at war against the coun- 
tries and peoples who have been so wantonly as- 
saulted and despoiled. 

“Accordingly, the governments making this declara- 
tion and the French National Committee reserve all 
their rights to declare invalid any transfers of, or 
dealings with, property, rights, and interests of any 
description whatsoever which are, or have been situ- 
ated in the territories which have come under the 
occu m or control, direct or indirect, of the gov- 
ernments with which they are at war or which belong 
or have belonged, to persons, including juridical 
persons, resident in such territories. This warning 
applies whether such transfers or dealings have taken 

e form of open looting or plunder, or of transac- 
tions apparently legal in form, even when they pur- 
port to be voluntarily effected. 

“The governments making this declaration and 
the French National Committee solemnly record their 


solidarity in this manner.’ 


6 Excerpts From United States Department of State 
Press Release And Letter of Acting Legal Adviser, April 
97, 1949, Department of State Bulletin, Vol. XX, May 8, 
1949, pp. 592-593. 

“The letter repeats this Government’s opposition to 


forcible acts of dispossession of a discriminatory and 
confiscatory nature practiced by the Germans on 
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the countries or peoples subject to their controls; 
states that it is this Government’s policy to undo 
the forced transfers and restitute identifiable property 
to the victims of Nazi persecution wron y de- 
prived, of such property; and sets forth that the 
policy of the Executive, with respect to claims as- 
serted in the United States for restitution of such 
property, is to relieve American courts from any 
restraint upon the exercise of their jurisdiction to 
pass upon the validity of the acts of Nazi officials. 


“You have inquired whether the Department might 
care to express its view concerning the Executive 
policy of this Government with respect to the exer- 
cise by courts of this country of jurisdiction in such 
cases. The Department considers the matter an im- 
ora one and is pleased to express its views as 
‘ollows: 


“1, This Government has consistently opposed the 
forcible acts of dispossession of a discriminatory and 
confiscatory nature practiced by the Germans on the 
countries or peoples subject to their controls. In 
this connection reference is made to the following: 


“sg Inter-Allied Declaration against Acts of Dis- 
possession of January 5, 1943, United States Ec- 
onomic Policy toward Germany (Dep’t State Pub. 
2630) 52; 

. Gold Declaration of February 22, 1944, 9 Fed. 
Reg. 2096 (1944) ; 

. The Potsdam Agreement of August 2, 1945, 13 
Dep’t State Bull. 153 (1945) ; 


. Directive to the Commander-in-Chief of the Unit- 
ed States Forces of Occupation Regarding the 
Military Government of Germany, April 1945, 
JCS 1067, paragraphs 4(d), 48(e)(2), 13 Dep’t 
State Bull. 596 (1945); 

. Directive to Commander-in-Chief of United States 
Forces of Occupation Regarding the Military 
Government of Germany, July 11, 1947, para- 
graph 17d, 17 Dep’t State Bull. 186 (1947) ; 

- Law No. 1 of the Allied Control Council (Off. 
Gaz. of the Control Council for Germ. No. 1, 
Oct. 29, 1945); 
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g. Military Government Law No. 1 (Mil. Gov. Gaz. 
—U. S. Zone June 1, 1946) ; 


h. Military Government Law No. 52, sees. 1(f), 2 
(Mil. Gov. Gaz.—U. S. Zone June 1, 1946) ; 


i. Military Government Law No. 59 on Restitution 
of Identifiable Property (Mil. Gov. Gaz.—t. S. 
Zone Nov. 10, 1947). 


“3. The policy of the Executive with respect to 
claims asserted in the United States for the restitu- 
tion of identifiable property (or compensation in lieu 
thereof) lost through force, coercion, or duress as 
a result of Nazi persecution in Germany, is to relieve 
American courts from any restraint upon the exer- 
cise of their jurisdiction to pass upon the validity 
of the acts of Nazi officials.” 
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Statement of Questions Presented 


1. Whether the court erred in finding that the Philip- 
pine National Bank failed to establish ownership of a 
sum of prewar Philippine Treasury certificates and 
Philippine National Bank notes in view of uncontradicted 
testimony of its chief accountant and the evidence of the 
Bank’s books and records, showing that at all times the 
subject currency was its own funds, carried on the books 
of the Bank as current assets and operating funds. 


2. Whether the court erred in holding that the Philip- 
pine National Bank did not identify the currency found 
by the U. S. Army in April, 1945 as the same currency 
taken on March 2, 1945 from the Bacolod Branch of the 
Philippine National Bank in view of: 


a. Undisputed proof that on March 2, 1945 the Japa- 
nese removed from the Bacolod Branch of the 
Philippine National Bank °788,601.00 in Treasury 
Certificates and 301,440.00 in Philippine National 
Bank Notes, which were counted and packed in 
boxes by the Branch manager and that in early 
April, 1945, in the mountains close to Bacolod, the 
U. §. Army found 21 similar boxes containing 
673,000 in Treasury Certificates and *289,000 in 
Philippine National Bank Notes. 


. Stipulated fact that the Branch manager of the 
Philippine National Bank at Bacolod on April 8, 
1945, in the presence of Army officers, saw these 
21 boxes and observed their contents. 


Positive testimony by the Branch manager at Baco- 
lod that on April 8, 1945, in Bacolod, and in the 
presence of Army officers in charge thereof, he 
identified the subject currency as the same he had 
packed and counted, and the boxes as the same he 
had packed it in, when the Japanese seized it on 
March 2, 1945. 


a 


3. Whether the court erred in concluding that the 
Japanese army of occupation was not forbidden by inter- 
national law and Article 53 of the Hague Regulations to 
confiscate the funds of the Philippine National Bank, a 
private bank operating within the occupied territory, on 
the basis of a finding that the seized funds, consisting 
of Philippine pesos, the legitimate currency of the Philip- 
pines, and legal tender therein, were a “particular kind 
of money”, adapted to the purchase of foodstuff and sup- 
plies, in view of Article 53 of the Hague Regulations, for- 
bidding the seizure of cash and funds not the property of 
the State, and of Article 52 thereof, which provides that 
such commodities as foodstuff and supplies must be requi- 
sitioned by paying spot cash or giving @ receipt, payable 
as soon as possible. 
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BRIEF FOR APPELLANT PHILIPPINE 
NATIONAL BANK 


Jurisdictional Statement 


This is a proceeding instituted under Section 9(a) of 
the Trading with the Enemy Act, as amended (50 U.S.C. 
App. Sec. 1, et seq.) and the Fifth Amendment to the Con- 
stitution of the United States, (J.A. 10) by the Philippine 
National Bank, a banking corporation duly organized and 
operating under the laws of the Philippines, against the 
Attorney General of the United States and the Treasurer 
of the United States, respectively, to recover certain 
property consisting of Philippine Bank Notes and Philip- 
pine Treasury Certificates, having a value at time of 
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seizure of 951,387.00? vested by the Administrator of 
the Philippines Alien Property Administration, on Au- 
gust 5, 1947, by Vesting Order No. 285. (B.P.I. Exh. 1, 
J.A. 189) 


Defendants, in their joint answer, (J.A. 14) admitted 
that the complaint purportedly stated a cause of action 
under the provisions of the Trading with the Enemy Act, 
(50 U.S.C. App. 1, et seg.), and that consequently this 
court has jurisdiction of this cause by virtue of Section 
9(a) of said Act; but denied that the complaint stated a 
cause of action under the Fifth Amendment, and that the 
Court had jurisdiction hereof thereunder. Further an- 
swering, defendants admitted the corporate existence of 
the plaintiff, Philippine National Bank, as alleged in 
paragraph 2 of the complaint; the official capacities of the 
defendants, as alleged in paragraphs 3 and 4 of the com- 
plaint; the issuance of the Vesting Order No. 285 and the 
vesting of the property thereunder, as alleged in para- 
graph 5 of the complaint; that the plaintiff herein duly 
filed a claim with the Philippine Alien Property Adminis- 
trator for the vested property, and that such claim had 
been allowed in part and disallowed in part, as alleged 
in paragraph 8 of the complaint; that the plaintiff, Philip- 
pine National Bank, is an eligible claimant and is not 
subject to any statutory disqualifications, as alleged in 
paragraph 10 of the complaint, and that neither the 
plaintiff Philippine National Bank, nor the defendants, is 
subject to any actual or potential liability under the Re- 
negotiation Act, or the Act of October 31, 1942 (35 U.S.C. 
Secs. 89-96), and that the return of the vested property 
is in the interest of the United States, as alleged in para- 
graph 11 of the complaint. 


Further answering, defendants denied that the vested 
property was in the possession of the Treasurer of the 


1 This figure, in the complaint reads 951,287.00—an obvious 
typographical error which was amended during the trial. 
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United States as alleged in paragraph 6 of the com- 
plaint, and that the Philippine National Bank was “at 
the time of the issuance of said Vesting Order No. P-285 
and immediately prior thereto . . . the sole and beneficial 
owner of the Philippine currency thereby vested,” as 
alleged in paragraph 7 of the complaint, but admitted 
that none of the money vested or the proceeds thereof 
have been returned to plaintiff, as alleged in paragraph 
9 of the complaint. 


On September 13, 1957, defendants moved to consolidate 
this cause for trial with that instituted by the Bank of 
the Philippine Islands (Civil Action No. 2725-56) “on the 
ground that they involve common questions of law and 
fact...” By order dated November 8, 1957, the motion 
to consolidate was granted. (J.A. 4) 


These causes, as consolidated, came on for pretrial on 
November 6, 1957, (J.A. 4) and an order thereon was 
entered on November 8, 1957. (J.A. 15) 


The consolidated case was tried by the court without 
a jury on March 25, 26, 27 and 31, 1958. (J.A. 4) After 
hearing oral argument and receiving briefs, the court be- 
low filed its Memorandum Opinion, finding for the de- 
fendants, on June 13, 1958 (J.A. 308) and entered its 
judgment thereon, on July 1, 1958. (J.A. 329, 165 F. 
Supp. 100) 


Notice of Appeal was seasonably filed on August 26, 
1958. (J.A. 5, 331) By order dated August 29, 1958, en- 
tered on stipulation by all the parties, the original papers 
and exhibits were transmitted to the court. (J.A. 5) 


The jurisdiction of this court of this appeal is founded 
on the Act of June 25, 1948, c. 646, 62 Stat. 929, 930, 
U.S.C.A. Title 28, $1291, 1294, and Section 9(a) of the 
Trading with the Enemy Act, Act of Oct. 6, 1917, ¢. 146, 
40 Stat. 411, Title 50 U.S.C.A. War App. $1, e seq.) 
as amended. 
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Statement of the Case 


The Philippine National Bank is a private commercial 
banking corporation in the Philippines with its main 
office in Manila and with branches in the important cities 
of the Philippines. 


On January 2, 1942, the Japanese Armed Forces en- 
tered the City of Manila, the capital of the Philippines, 
and assumed control over its governmental and civilian 
affairs. Immediately prior thereto the American govern- 
ment officials and President Quezon of the Philippine 
Commonwealth had evacuated Manila and the Japanese 
Military Authorities upon entering Manila selected George 
Vargas, the former Executive Secretary to President 
Quezon, to head up a provisional Philippine Government. 
During the period concerned herein, this provisional 
Philippine Government agency was known as the Central 
Administrative Organization, (J.A. 115) with the said 
George Vargas as Chairman. This Central Administrative 
Agency exercised the functions of government subject to 
the recommendations and approval of the Japanese Mili- 
tary Authorities.* 


The Japanese, shortly after their entry into Manila, 
issued occupation currency; i.e., the Japanese peso, made 
it legal tender and established its value at par with the 
prewar Philippine peso. Initially the Japanese peso and 
Philippine peso circulated freely, and were used in day-to- 
day commercial transactions. (J.A. 53, 54) After a 
short period of time, however, the Filipinos showed a 
preference for their prewar currency, (J.A. 53) and the 
banks in Manila adopted a policy of accumulating prewar 
currency in their vaults by receiving Philippine pesos 
for deposit and paying out Japanese pesos. (J.A. 58, 
152-153) 


* The historical facts here stated are matters of judicial notice. 
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In March 1943, the Japanese military authorities, in 
order to stabilize the Japanese peso in relation to the 
Philippine peso, directed all banks in Manila to deposit 
their prewar currency, of 20 peso denominations and 
lower, in their deposit accounts with Nampo, a Japanese 
bank, or to exchange it at Nampo for Japanese pesos. 
(J.A. 67) Nampo was a bank established by the Japanese 
in March, 1942, and it acted as a clearing house for the 
other banks in Manila, which banks maintained deposit 
accounts with Nampo for clearing and other banking pur- 
poses. (J.A. 65, 66, 67) Pursuant to this directive the 
Philippine National Bank placed in Nampo, on deposit 
on March 4th and 5th, 1943, the sum of 3,796,180 in pre- 
war currency. (J.A. 70, 71; PNB Exh. 2, Sheet 1, 2a, 2b) 
Appropriate accounting entries were made on the books 
of the Philippine National Bank to record the deposit 
in Nampo of this currency, which was part of the cur- 
rent operating funds of the Philippine National Bank. 


The other banks in Manila complied with this directive, 
which had for its purpose the stabilizing of the Japa- 
nese peso, and deposited their prewar currency with 
Nampo or exchanged it for Japanese pesos. 


In March, 1943, the Japanese inaugurated a program 
which was separate and apart from the stabilization of 
the Japanese peso as described supra. Early in 1942, 
when President Quezon was departing from the Philip- 
pines there was a shortage of currency in the Visayan 
Islands and he authorized emergency notes to be issued. 
On March 7, 1942, the Japanese declared these emergency 
notes null and void, an act which added to the (already) 
deep resentment held by the inhabitants against the Japa- 
nese, and incited active resistance. (J.A. 65, 181) Recog- 
nizing that fact, the Japanese conceived a plan to “at- 
tract” or win over to the Japanese the Filipino people in 
the Visayan Islands. As a step in this effort at appease- 
ment, they decided to redeem the outlawed emergency 
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notes in the Visayan Islands with prewar Philippine cur- 
rency and directed the Central Administrative Organiza- 
tion to carry out the program. This program was highly 
confidential to prevent speculators with advance infor- 
mation from purchasing the emergency notes at great dis- 
counts; the orders instituting the plan were not published 
and did not appear in the Official Journal of the Japanese 
Military Administration. Executive Orders 185 and 136 
of the Central Administrative Organization issued in 
March, 1943, directed the method by which this program 
was to be accomplished. The Philippine National Bank 
was designated to act as agent of the Central Adminis- 
trative Organization in the Visayan Islands in redeeming 
the emergency notes, and it was to be reimbursed for 
the amount of emergency notes it redeemed. (BPI Exh. 
10 and 11) The Central ‘Administrative Organization, the 
puppet government, did not have any funds in the Philip- 
pine National Bank for this purpose and never at any 
time provided any such funds. (J.A. 161) Using its own 
operational funds on deposit with Nampo, the Philippine 
National Bank withdrew on March 9, 1943, the sum of 
4,042,400 (PNB Exh. 2, Schedule 1, 2; J.A. 72) of which 
the greater part was in prewar currency, sending *2,021,- 
200 of which 1,809,000 was in prewar currency, to its 
pranch in the city of Bacolod (PNB Exhs. 6 & 7) and 
2,021,200 of which ?1,814,955.00 was in prewar currency 
to its branch in the City of Iloilo. (J.A. 73, PNB Exhibit 
4a) Appropriate accounting entries were made in the books 
of the head office of the Philippine National Bank at Ma- 
nila and in the books of the two branches to record these 
transactions. This prewar currency at the Bacolod Branch 
and Iloilo Branch was used in the redemption program 
which terminated in October, 1943 and was used during 
this period and thereafter as needed as ordinary opera- 
tional funds. 


In March 1945, the Japanese military authorities in 
Bacolod seized the balance of the prewar currency con- 
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sisting of ?788,601 Philippine Treasury Certificates and 
?301,440 in Philippine National Bank notes remaining in 
the Bacolod Branch of the Philippine National Bank. 
(J.-A. 167, 169; BPI Exh. 6) These monies were counted 
and packed in wrapped bundles by its denominations 
into 24 pine boxes of various sizes, bearing certain Japa- 
nese markings. (J.A. 167, 168, 171, 184) These boxes 
were obtained from the warehouse of the Bacolod Branch 
of Philippine National bank. (J.A. 167, 168) Shortly 
before this seizure the manager of the Branch had been 
informed by the Japanese that when they ran away to 
the mountains, they would take this prewar currency 
with them, to buy foodstuffs and supplies. (J.A. 186) 
These 24 boxes of currency were taken by the Japanese 
to the Bank of Taiwan in Bacolod (J.A. 180) and shortly 
thereafter were carried to the nearby mountains where 
they ‘were subsequently buried and abandoned. 


United States armed forces liberated Bacolod on March 
28, 1945, and the Bacolod Branch manager immediately 
reported to Lt. Crawford, a finance officer, the story of 
the confiscation by the retreating Japanese of the funds 
of the branch. (J.A. 169, 170) 


At about this time units of the United States Army 
were in hot pursuit of the fleeing Japanese, and an ad- 
vance patrol, passing through Patag, a small settlement 
in the nearby mountains, about 25 kilometers from Baco- 
lod, found 21 boxes of prewar Philippine currency buried 
along the line of Japanese retreat. 


These boxes were taken to Bacolod, and deposited in 
the Provincial Capitol Building, at Army Headquarters. 
(J.A. 170, 171) 


In view of the report filed by the Philippine National 
Bank branch manager with Lt. Crawford of the U. S. 
Army as to the seizure of the bank’s funds by the Japa- 
nese it was realized that this was probably the same 
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money which had been confiscated by the Japanese a 
few weeks previously, and so the Army authorities sent 
for the branch manager. (J.A. 168, 170) 


He at once identified on April 8, 1945 the boxes as a 
part of the 24 he had surrendered on March 2, 1945, and 
when they were opened, he identified the contents as 
being the major portion of the surrendered currency. 
(J.A. 171 PNB Eshibit 8) 


He remained while the money was counted, and found 
that the amounts and proportions of the two types of 
currency (Philippine National Bank notes and Philippine 
Treasury Certificates) tallied quite closely with those of 
the confiscated funds. The wrappers were the same, the 
number of bills per package was identical, and every 
point of identity corresponded. 


As to the boxes, he found that their sizes, type of 
wood, general construction and markings all corresponded 
with those of the boxes taken from Bacolod Branch by 
the Japanese. (J.A. 171, 178, 179, 184, 185) He confirmed 
to the head office of the bank at Manila two days later 
on April 10, 1945 that the U. S. Army recovered the 
seized funds. (BPI Exhibit 7) 


The balance of the prewar monies at the Iloilo Branch 
of the Philippine National Bank remained there after the 
war as part of its operating funds. The monies seized by 
the Japanese at Bacolod were written off the books of 
the Philippine National Bank after the war as a direct 
loss of bank funds. (J.A. 134, 160) 


Statutes, Treaties, Regulations and Rules Involved 
Statutes Involved: 


Trading with the Enemy Act, as amended, (c. 146, 40 
Stat. 411, 50 U.S.C. App. $1, et seq.) 


Commonwealth Act 672, First Congress of the Philippines, 
Special Session, H. No. 113 
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Executive Orders Nos. 9818 of January 8, 1947 (12 F-.R. 
133), and 10254 of June 15, 1951 (16 F.R. 5829) 


Vesting Order No. P-285 August 5, 1947, 


Regulations Annexed to Hague Convention No. IV of 18 
October 1907 


The text of the relevant sections of the Trading with 
the Enemy Act, supra, and Bxecutive Orders Nos. 9818 
and 10254, respectively, supra, appear in the Appendix 
of the Brief filed herein by Plaintiff-Appellant, Bank of 
the Philippine Islands, in No. 14,807. 


The text of the Commonwealth Act 672 supra and 
Vesting Order No. P-285, supra, appear in the Joint 
Appendix at p. 303 and 189, respectively. 


The text of the Regulations Annexed to Hague Conven- 
tion No. IV, 18 October 1907, appears in the Appendix 
to this Brief. 


Statement of Points 


1. The court below erred in failing to find that the 
Philippine National Bank was in fact and law the pre- 
vesting owner of the vested fund which is the subject of 
this action. 


2. The court below erred in holding that the Philippine 
National Bank failed to sustain the burden of proof that 
the currency which was uncovered by U. S. troops and 
later vested was the greater part of the currency which 
had been seized from its Bacolod Branch on March 2, 
1945. 


3. The court below committed error in holding that 
the seizure of the currency of the Bacolod Branch of the 
Philippine National Bank by the Japanese on March 2, 
1945 was legal under international law and the Hague 
Regulations, and that title to the seized funds passed to 
the Japanese, for the reason that such currency was to 
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be used for the purchase of foodstuff and supplies by a 
belligerent occupant. 


Summary of Argument 


1. The fund sought to be recovered in this action was 
vested as the property of Japan, a designated ememy 
national. Plaintiff-Appellant Philippine National Bank 
contends that the fund was illegally seized from its 
Branch Bank in Bacolod, on March 2, 1945, and that the 
acting manager of the Bacolod Branch, who had sur- 
rendered the money to the Japanese on March 2, 1945, 
identified the fund on April 8, 1945, after its recovery by 
American soldiers. 


2. Plaintiff-Appellant Philippine National Bank con- 
tends that this fund consists of prewar Philippine cur- 
rency which the Philippine National Bank in March, 1943, 
withdrew from its deposit account in Nampo in Manila, 
and sent to Bacolod for the purpose of redeeming 


emergency notes then in circulation in Bacolod, on the 
Island of Negros, in the Central Philippines, an area 
known as “The Visayas”, or “The Visayan Islands”. 


3. Plaintiff-Appellant Philippine National Bank fur- 
ther contends that the prewar currency it withdrew, as 
set out in paragraph 2 above, was its own money, and 
that the Branch at Bacolod exercised ownership and con- 
trol over this fund, at Bacolod, both during the period in 
which the redemption program was in effect, approxi- 
mately March to October, 1943, and subsequent thereto, 
until its seizure on March 2, 1945. 


4. Plaintiff-Appellant Philippine National Bank far- 
ther argues that the entries in the books and records of 
both the head office in Manila and of the Branch at 
Bacolod, contemporaneously made in the usual course of 
business, and in accordance with accepted accounting 
practices and procedures, establish ownership of the fund. 
Moreover, upon the cessation of hostilities, the sums in- 
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volved were written off as a direct loss of the Philippine 
National Bank and so recognized by the Philippine Gov- 
ernment. 


5. The plaintiff-Appellant, the Philippine National 
Bank, further argues that the court erred in finding that 
it had failed to prove that the vested funds were a part 
of the currency that was confiscated from its Bacolod 
Branch on March 2, 1945 in that the uncontradicted 
testimony of its Bacolod Branch manager, constituting a 
first hand identification by a person who had been in 
charge of the fund for two years, who boxed it at the 
time of seizure, and who inspected it when it was re- 
covered, was conclusive. It will further argue that the 
circumstances irresistably impel the conclusion that it is 
the same currency. 


6. Plaintiff-Appellant, Philippine National Bank, fur- 
ther argues that the seizure of the fund on March 2, 1945, 


was illegal under Articles 52 and 53 of the Hague Regula- 
tions, as well as under general international law. 


Argument 


IL THE BOOKS AND RECORDS OF THE PHILIPPINE 
NATIONAL BANK, AND OF ITS BRANCH AT BAC- 
OLOD AND THE TESTIMONY OF THE WITNESSES 
VILLATUYA AND BUENAVENTURA ESTABLISH 
THAT THE PHILIPPINE NATIONAL BANK WAS 
THE PRE-VESTING OWNER OF THE VESTED 
FUND. 


Mr. Eusebio Villatuya, the Chief Accountant of the 
Philippine National Bank testified from his personal 
knowledge and from the books and records of the bank, 
with which he was personally familiar, that the vested 
property was at all times part of the operating funds 
and current assets of the bank. Not one witness was 
called by the defendant during the trial and not one ques- 
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tion was asked by defendant’s counsel on cross-examina- 
tion which questioned the ownership of the vested funds 
prior to the time it was seized by the Japanese. (J.A. 
112-116) The credibility of Mr. Villatuya was not im- 
pugned or questioned in the slightest on cross-examina- 
tion or in the court’s memorandum opinion. 


It remains then to analyze Mr. Villatuya’s testimony 
and the books and records introduced in evidence by this 
witness to determine if the Philippine National Bank 
made out a prima facie case in view of the statement in 
the court’s memorandum opinion that “there is no proof 
that it was the money of that bank”. (J.A. 325) 


Mr. Villatuya, a certified public accountant has been an 
employee of the Philippine National Bank since 1940 
and has been, for the past 5 years, its chief accountant 
in full charge of all the bank’s general books and account- 
ing records including those books and records of its 37 
branches. (J.A. 61-62) In 1943 Mr. Villatuya was the 
chief statistician in the accounting department of the 
bank and had personal knowledge, during the years per- 
taining to this claim, of all the general books and ac- 
counting records of the bank and its branches. (J.A. 75) 


The Philippine National Bank building in Manila, a 7 
story structure, had been levelled in 1945, during the 
liberation, by the American Armed Forces, and only the 
vault and those books and records in the vault remained 
intact. (J.A. 68) 


In connection with this claim Mr. Villatuya personally 
brought with him from the head office of the bank at 
Manila all the remaining and available books and ac- 
counting records of the bank pertaining to the claim in 
question and in connection with his testimony made these 
books and records available in the courtroom. (J.A. 69) 


Mr. Villatuya brought from the Bacolod Branch of the 
Philippine National Bank, whose building had been burnt 
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by the Japanese in 1945, and from the Doilo Branch, all 
the available records in connection with this claim and 
made them available in the courtroom. (J.A. 69, 93, 170, 
214) 


Mr. Villatuya testified that from Dec. 7, 1941 and dur- 
ing the whole period of the Japanese occupation of 
Manila, he was familiar with the Japanese proclamations 
and directives pertaining to their fiscal policies (J.A. 63, 
64). Japanese Proclamations and Military Orders covering 
the establishment of the Japanese peso as legal tender 
(Jan. 3, 1942), sanctioning the circulation of Philippine 
pesos and Japanese pesos (Jan. 10, 1944), forbidding the 
circulation of U. S. currency (Feb. 6, 1942), prohibiting 
the circulation of PNB emergency notes in the Visayan 
provinces (March 7, 1942), etc. were admitted into evi- 
dence. (J.A. 64 -65) 


The undisputed testimony of Mr. Villatuya established 
that Philippine Treasury Certificates and Philippine 
National Bank notes, both of which are termed Philippine 
pesos, circulated freely in Manila in 1942 and early 1943, 
and that the Philippine National Bank from its reopening 
day on Feb. 3, 1942, received them for deposit in Manila. 
(J.A. 153) This statement of Mr. Villatuya as to the 
free circulation of the Philippine pesos in Manila after 
Feb. 3, 1942 was confirmed by Mr. Abrielle of the Bank 
of the Philippine Islands. (J.A. 58) 


Mr. Villatuya brought with him from Manila and made 
available in the courtroom the original general ledger of 
the head office at Manila for 1943, the original daily 
statement of the Bank’s Resources for 1943, the original 
subsidiary ledger, “Due From Branches Account” of the 
head office for the year 1943. (J.A. 69). He also brought 
with him and made available in the courtroom the general 
ledger and daily statement of resources of the Bacolod 
Branch for the years 1943 and 1944. (J.A. 69, 93) He 
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also brought with him certain transcripts and records per- 
taining to the Iloilo Branch. (J.A. 99, 100) 


Mr. Villatuya, in order to simplify and condense into a 
concise portrayal the accounting entries pertaining to this 
claim, prepared a summary or “T” accounts of entries 
taken from the original general ledgers and subsidiary 
ledgers and these were introduced into evidence. PNB 
Exhibit 2 was the “T” account summary of the entries 
in the books of the head office at Manila pertaining to the 
claim. PNB Exhibit 3 was the “T” account summary of 
the entires taken from the general books of the Bacolod 
Branch as to this claim. PNB Exhibit 4 was the “T” 
account summary of entries taken from the books of the 
Tloilo Branch for this claim. ‘ 


Attached to PNB exhiibts 2 (Manila head office), PNB 
3, (Bacolod Branch) and PNB 4, (Iloilo Branch) were 
photostatic copies of each pertinent original ledger page 


of the general and subsidiary books from which these 
entries in the “IT” account summaries were extracted. 
These books were in the courtroom and examined by the 
parties. Each entry set forth in the “T” account sum- 
maries was cross-referenced to the particular ledger 
sheet from which the entry was taken. The ledger 
pages and records pertaining to the head office at Manila 
were marked 2(a) to 2(r) and attached to the “T” ac- 
count summary, PNB Exhibit No. 2. The ledger pages 
and records for Bacolod Branch were marked PNB 3(a) 
to 3(1) and attached to PNB Exhibit No. 3. The ledger 
pages and records for the Iloilo Branch were marked 
PNB 4(a) to 4(h) and attached to PNB Exhibit No. 4. 
These exhibits, and the attached photostatic copies as set 
forth above, were admitted into evidence. 


To explain the relationship of the bank’s books at the 
head office in Manila to the books of the branches at 
Bacolod and Iloilo, Mr. Villatuya testified that the 
branches are controlled by the head office at Manila by 
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setting up in the head office books a “Due From Branches 
Account”. In the branches, the liabilities of the branches 
to the head office are controlled by a “Due to Manila 
Account”, Thus, when cash is sent from the head office at 
Manila to the branches, the transaction would be reflected 
on the head office books as a debit to the “Due From 
Branches Account” and when the branches receive this 
cash, it would be reflected in their books as cash and as a 
liability to the head office by crediting the “Due to Manila 
Account”. He testified that from the viewpoint of the 
bank as a whole, this does not mean anything but the 
transfer of the location of one asset from the head office 
to the branch and that on the consolidated statement of 
the bank, the situation remains the same. (J.A. 158) 


In general, the “T” account summary PNB Exhibits 2, 
3, 4 which were prepared by Mr. Villatuya, show the flow 
of transactions in reference to the claim in question on the 
books of the head office at Manila and on the books of 
the branches at Bacolod and Iloilo. 


First, in reference to the possession and ownership of 
Philippine pesos by the Philippine National Bank in 
March, 1943, Mr. Villatuya brought with him the Daily 
Statement of Resources of the Philippine National Bank 
for the year 1943 and made it available in the courtroom. 
This daily running trial balance of the bank showed all 
the assets of the bank by account number for each day 
in 1943 and all the liabilities of the bank by account 
number for each day for the same period together with 
the capital and surplus accounts. It was a daily state- 
ment which would inform the executives of the bank of 
the exact balances in each account at the beginning of 
each business day. Attached to Exhibit 2 and marked 2a, 
was a photostatic copy of a page from the Daily State- 
ment for 1943 covering the total resources on hand from 
March 1 to March 6, 1943. The total resources of the 
Philippine National Bank on March 1st were the sum of 
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136,580,209.83 and the analysis of each asset account by 
name and number totalling this sum is set forth. PNB 
Exhibit 2a shows that on March 3, 1943 the total re- 
sources of the bank were ?137,110,938.33 of which 
?2,906,377.50 (line 50) were in Philippine Treasury Cer- 
tificates and ?1,316,600.00 (line 58) were in Philippine 
National Bank notes and line 78, “Due from Nampo” 
a deposit account, showed ?840,611.25. These amounts 
varied from day to day depending upon the daily trans- 
actions. 


Mr. Villatuya, familiar with the Japanese directives 
as to its fiscal policies as stated, infra, testified that in 
early 1943 the Japanese did not look with favor on the 
preferences by the Filipinos for their prewar currency 
and directed the banks to place in their deposit accounts 
with Nampo their prewar Philippine currencies. (J-A. 
67) 


In earrying out this directive the Philippine National 
Bank as Mr. Villatuya’s “T” account summary shows, 
transferred from its cash funds on hand in its Manila 
office on March 4 and 5, 1943, ®2,454,680.00 in Philippine 
Treasury certificates, Exhibit 2, schedule 1, and *1,341,- 
500.00 in Philippine Bank notes, PNB Exhibit 2(a) 
(Schedule 2) and deposited these Philippine pesos in 
Nampo, (J.A. 70-71 PNB Exhibit 2 (Schedule 3). These 
transactions are reflected in the Daily Statements of 
March 4 and 5 showing decreases in Philippine Treasury 
certificates, (line 50) and Philippine National Bank notes 
(line 58) in these amounts and corresponding increases 
in the “Due From Nampo Account” line 78, which reflect 
no change in the resources of the bank but a change in 
the location of assets. (J.A. 81-82) The general ledger 
page “Due From Nampo” for March 4 and 5, 1943, PNB 
Exhibit 2(b), establishes that these deposits were made 
with Nampo. Thus it was established by the exhibits in 
evidence and from Mr. Villatuya’s testimony that these 
Philippine pesos were the property of the Philippine 
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National Bank on March 4 and 5, 1943 and listed among 
the operating funds and resources of the bank. Fiduciary 
funds would not have been included in the operating cash 
of a going commercial bank, especially by far the largest 
bank in the Philippine Islands, and if the Japanese owned 
the money they hardly would direct the Philippine Na- 
tional Bank to deposit currency owned by the Japanese 
in a deposit account in the name of the Philippine Na- 
tional Bank. 


When the Japanese outlawed the Philippine Emergency 
notes in the Visayan Islands in March, 1942, resentment 
arose on the part of the Filipinos there and the Japanese 
desired to placate the Filipinos by redeeming these 
emergency notes with Philippine pesos. Accordingly the 
Central Administrative Organization, in carrying out this 
assigned task, issued Executive Orders 135 and 136 (Ex- 
hibits BPI 10 and 11). These orders provided for a 
redemption program in the Visayan Islands and set forth 
the manner in which it was to be accomplished. The 
Philippine National Bank was appointed the agent to 
carry out this redemption program and was to be re- 
imbursed for the amount of emergency notes it redeemed 
(Executive Order 136). It was stated in Executive Order 
136, Sec. 9 “There is hereby created out of any available 
funds in the National Treasury an ‘Emergency Notes Re- 
serve Fund’ in such amount as may be determined by the 
Chairman of the Executive Commission, to be used exclu- 
sively for the redemption of emergency notes as prescribed 
herein...” Mr. Villatuya testified that the General Ad- 
ministrative Organization or puppet government did not 
have funds with the Philippine National Bank and never 
did furnish the Philippine National Bank any funds for 
this purpose. (J.A. 160, 161) These statements were not 
disputed. Consequently the Philippine National Bank 
which was to be reimbursed for whatever it spent in the 
redemption program never received a peso. 
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Though the Central Administrative Organization issued 
Executive Orders 135 and 136 on March 15, 1943, the 
records and testimony of Mr. Villatuya establish that the 
Philippine National Bank took advance steps in relation 
to the redemption program on March 9, 1943, before the 
orders were issued. It is obvious that any redemption 
program which was redeeming outlawed currency with 
Philippine pesos would have to be conducted in a very 
confidential manner with this information kept within a 
select circle in order to prevent profiteering. Mr. Villa- 
tuya, a key official of the bank did not participate in any 
conferences but recorded the transactions. (J.A. 115, 116) 


The testimony of Mr. Villatuya, and the books of the 
bank show how the transaction was handled in order to 
have the books reflect a credit line or earmarked funds 
for this redemption program and at the same time show 
that the Philipine National Bank was to be reimbursed 
for what it expended. In accomplishing this purpose the 
head office at Manila directed and controlled the entries. 


In compliance with these Executive Orders 135 and 136, 
the Philippine National Bank in order to forward Philip- 
pine pesos to the Visayan Islands had to withdraw from 
its deposit account at Nampo approximately the same 
amount it deposited there on March 4 and 5, 1943 as its 
own vault was practically depleted. (J.A. 155) 


On March 9, 1943, the Philippine National Bank with- 
drew from its deposit account with Nampo ?4,042,400.00 
(PNB Exhibit 2, schedule 3 and Exhibit 2(b), [“Due 
From Nampo”], J.A. 82 to 85). This sum on withdrawal 
was charged on March 9, 1943 to “Due From Branches 
Account”. (J.A. 86) PNB Exhibit 2, schedule 4. The 
subsidiary branch ledgers of the head office show that on 
March 9, 1943, one half or ?2,021,200.00 of this sum was 
charged to the Bacolod Branch and one half or *2,021,- 
200.00 was charged to the Iloilo Branch. (J.A. 73, PNB 
Exhibit 2, Schedule 4a, 4b). On the branch books of 
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Bacolod the sum of 2,021,200.00 when received was 
debted to “cash on hand,” see “T” account PNB Exhibit 
3 (Schedules 8, 9), and credited in the general ledger 
account of Bacolod, “Due to Manila” (J.A. 90) PNB Ex- 
hibits 3 (Schedules 10, 3e.) Inasmuch as similar entries 
were made on Iloilo books for the identical sum received 
(PNB Exhibit 4, Schedules 13, 14) it is not necessary to 
describe these entries. 


The receipt issued by Mr. Buenaventura, general man- 
ager of the Bacolod Branch and his testimony (J.A. 166) 
establishes that °1,809,000 was in Philippine pesos when 
received on March 1943 PNB (Exhibit 6, 7) and that the 
records of Iloilo show that °1,814,955.00 was in Philippine 
pesos when received. (PNB Exhibit 4a) Thus the Philip- 
pine pesos received by the Bacolod Branch and the Iloilo 
Branch approximate the total of Philippine pesos de- 
posited in Nampo on March 4 and 5, 1943 and which were 
withdrawn by the head office on March 9, 1943. 


The testimony of Mr. Villatuya and the books and 
records in evidence establish that this fund deposited in 
Nampo was part of the resources of the bank and when 
withdrawn and transferred to Bacolod and Iloilo was 
charged to these branches on the books of the head office 
and said sums were listed at all times in the Daily State- 
ment of the head office as part of the resources of the 
bank. Thus, from March 4 and 5 and down to the trans- 
fer of these funds to the branches, it has been established 
that these Philippine pesos belonged to the bank and were 
so recorded in the head office and branch books. 


In order to record on the books of the head office the 
availability of this redemption fund and the fact that the 
Philippine National Bank was to be reimbursed for the 
amounts of emergency notes it redeemed, the Philippine 
National Bank at Manila on March 11, 1943, entered this 
sum of *4,042,400.00 in its accounts receivable (Central 
Administrative Organization (J.A. 158, 159, PNB Ex- 
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hibits 2 (schedules 5) and 2e)) and credited the “Due from 
Branches Account” in this sum, P4,042,400.00 PNB Ex- 
hibit 3 (schedule 4) and 8c) and in the subsidiary branch 
ledgers credited Bacolod Branch and the Toilo Branch 
for %2,021,200.00 for each branch. (PNB Exhibit 2 
(Schedules 4a and 4b) ) On the books of the branches upon 
instructions from the head office which controlled the 
branch books the Bacolod Branch and the Iloilo Branches 
on April 6, 1943 and April 1, 1943 respectively, charged 
or cancelled these sums to the “Due to Manila Account” 
and credited on its books Accounts Payable, Central Ad- 
ministrative Organization PNB Exhibits 3 (schedule 11) 
Exhibit 4 (schedule 15) in these sums of ®2,021,200.00 for 
each branch. 


These entries recorded the redemption program on the 
books of the bank and its branches by establishing an 
Accounts Payable, Central Administrative Organization 
on its branch books and an Account Receivable, Central 
Administrative Organization on the head office books. In 
the words of Mr. Villatuya, 


“Therefore, from the viewpoint of the whole or- 
ganization of the bank, there was entirely no change 
in the status after these two accounts were opened, : 
because although they—we used the title Accounts: 
Receivable, it does not appear from the records that 
we have something, that we have advanced or given 
out value so as to debit the accounts receivable or 
any other asset account. 


“On the other hand, when the accounts payable 
account which was later on changed to emergency 
notes redemption fund account in the Manila office 
was set up in the books of the bank. We did not 
receive anything of value nor are we obligated to pay 
out something to anybody in the true sense of the 
word ‘liability.’ So these two accounts were merely an 
accounting device on the part of the Philippine Na- 
tional Bank in order that the redemption operation 
that we were called upon to implement would be 
recorded through the accounting records.” (J.A. 159): 
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Up to this point Mr. Villatuya thus established through 
his testimony and the books and records of the bank that 
these sums were carried on the books of the bank as part 
of its resources. 


On October 11, 1948, the redemption program had run 
its course and the head office at Manila made appropriate 
accounting entries by again debiting or charging its “Due 
From Branches Account” (J.A. 92, PNB Exhibit 2 (sched- 
ule 4) and on the subsidiary ledgers of Bacolod and 
Iloilo PNB Exhibits 2 (schedules 4a and 4b) and by 
crediting an Emergency Notes Redemption Fund Account 
(PNB Exhibit 3 (schedule 6)). Upon receipt of instruc- 
tions to Bacolod on Nov. 2, 1943 and Iloilo on Nov. 29, 
1943 the branch books recorded a debit to Accounts Pay- 
able, Central Administrative Organization, thus closing 
these accounts at Bacolod and Iloilo (PNB Exhibits 3 
(schedule 11) and Exhibit 4 (schedule 15)) and by credit- 
ing the “Due to Manila Account” (PNB Exhibits 3 
(schedule 10) and Exhibit 4 (schedule 16)) thus reinstat- 
ing the liability of the branches to the head office for 
these sums (J.A. 78, 79). This testimony of Mr. Villatuya 
and the books and records of the head office and its 
branches establish that on October 11, 1943 these funds 
continued to be the funds of the Philippine National Bank 
and had not from the inception of the redemption pro- 
gram changed their status. In the words of Mr. Villatuya 


“This credit entry to Schedule 6, “Emergency Re- 
demption Fund,” in the lump sum amount of pesos, 
5,642,400, is detailed in the footnotes to Sheet No. 
3, also marked with the letter “E” and the footnote 
shows that this amount came from Bacolod in the 
amount of pesos 2,021,200, from Iloilo in the same 
amount of pesos 2,021,200, from Cebu branch in the 
amount of 1,300,000, and from Davao branch in the 
amount of 300,000. 


“Now I would like to explain again to the Court 
the nature of this account from my own personal 
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knowledge. This is an account set up in the books of 
the main office when the ‘Emergency Notes’ operation 
terminated. This is a credit account to transfer from 
these four branches enumerated above, the payables 
that they credited in the books to a payable in the 
Manila office. The credit to the Emergency Notes 
Redemption Fund is in no way @ liability of the 
bank, although it is on the credit side of the books, 
because when we opened this account, we had received 
no value whatsoever from any outside source, and it 
was made only as an accounting device to offset the 
amount that we had previously set up under the ac- 
counts receivable account on March 11, 1943 in the 
amount of 4,042,400. These two accounts, in effect, 
simply reflected in the books of the bank the intention 
of the executive orders that outlined the emergency 
notes redemption plan operation, one of which was 
that the government will redeem or reimburse, I 
mean, the Philippine National Bank for whatever it 
will be able to redeem or whatever emergency notes 
it will be able to redeem.” (J.A. 79) 

The books and records of the branches at Bacolod and 
Tloilo show that these Philippine pesos were used in the 
operating funds of each branch. On April 30, 1943, Mr. 
Buenaventura of the Bacolod Branch requested permis- 
sion from the head office at Manila to use ?200,000.00 of 
the Philippine pesos on hand for other than redemption 
purposes (J.A. 98, 282, Exh. 3L) and it was granted. PNB 
(Exh. 3, schedule 9, 3C, 3D) Defendants’ counsel in mak- 
ing Mr. Villatuya his own witness established that ap- 
proximately ®1,000,000.00 in Philippine pesos were used at 
Bacolod for operating and redemption purposes from 
April, 1943, to March, 1945. (J.A. 176, 177) The books 
and records at Iloilo disclose that *1,000,000.00 were set 
up for other purposes than the redemption fund out of 
the Philippine pesos on hand. (J.A. 100, PNB Exhibit 4, 
schedule 14) 4H) This establishes that the Philippine 
National Bank had full ownership and control over these 
funds at all times and used them as it saw fit after the 
termination of the redemption program on Oct. 11, 1943. 
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It could be pointed out that it would be in the best inter- 
ests of the bank not to completely close down the redemp- 
tion program on its books, for the Japanese might have 
forced a return of these Philippine pesos to the bank’s 
deposit account with Nampo. 


On March 2, 1945, the Japanese seized the balance of 
?1,090,041.00 Philippine pesos on hand in the Bacolod 
Branch (J.A. 166, 167, 175, BPI Exhs. 5 and 6, PNB Ex- 
hibits 3, schedule 8, 9, 10, 12) This sum was charged off 
to the head office by debiting “Due to Manila Account” on 
Aug. 27, 1945 (J.A. 97-98, PNB Exhibits 3 (schedule 12) 
3k) Subsequently this sum was written off the books of 
the bank as a direct loss. (J.A. 111, 160) The balance of 
the Philippine pesos on hand in the Iloilo Branch re- 
mained as part of the operating cash of that branch bank 
after the war. 


The charge-off of the sum of 1,090,041 seized by the 
Japanese as a direct loss of the bank establishes it was 
the bank’s money for if it was the money of others it 
would not have been a direct loss of the bank. The fund 
that remained at Iloilo as part of the operating funds of 
the bank after the war confirms that at every moment 
from March, 1943 to the end of the war the Philippine 
National Bank exercised full ownership and control of 
these monies. 


After the war the various bookkeeping accounts, the 
Accounts Receivable, Central Administrative Organiza- 
tion, and the Emergency Notes Redemption Fund, which 
were set up to reflect the redemption program were closed 
out to a suspense account. (J.A. 77, 78, PNB Exhibits, 2, 
schedules 5, 6, 7, 2F, 2H, 20, 2P, 2Q, 2R) All other worth- 
less debits and credits were charged to this suspense 
account and the balance of the suspense account was 
set up as the war time loss of the bank. (J.A. 77, 
78) By action of the Philippine Congress, in Com- 
monwealth Act No. 672 (PNB Exh. 10), the Philippine 
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National Bank was reconstituted by government assist- 
ance with the provision that this assistance would be 
repaid out of fature profits. 


Mr. Villatuya’s testimony and the books and records of 
the Philippine National Bank establish the complete in- 
accuracy in the court’s opinion that “there is no proof 
that it was the money of that bank.” In summary it can 
be said that the Philippine National Bank established 
that Philippine pesos circulated freely in Manila in 1942, 
that they were accumulated in the bank by deposits, trans- 
fer and policy of the bank, that in March 1943 the 
bank had large amounts of Philippine pesos in its vault 
which it deposited in Nampo and later withdrew and sent 
to its branches at Bacolod and Iloilo, that these Philip- 
pine pesos at all times were treated as operating funds 
and resources of the bank, that the bank was to be re- 
imbursed for what it expended in the redemption pro- 
gram and had never at any time received any funds from 
the Central Administrative Organization for this pur- 
pose, and that the sum of 1,090,041, seized by the Japa- 
nese at Bacalod was written off as a direct loss of the 
bank. 


Argument 


Il. THE VESTED FUND WAS IN FACT A PART OF 
THE PREWAR PHILIPPINE CURRENCY SEIZED 
BY THE JAPANESE FROM BACOLOD BRANCH OF 
THE PHILIPPINE NATIONAL BANK ON MARCH 
2, 1945. 


“There is much conjecture and speculation in the briefs 
and arguments of the plaintiffs that suggest that the 
vested money was the same money taken from Bacolod 
in March, 1945, but the record of the case does not prove 
this point to the satisfaction of this court.” (Memorandum 
Opinion, J.A. 324) 
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This finding, it is respectfully submitted, cannot stand. 


At the threshold, the vesting order, the initial deter- 
mination of the defendants which is the genesis of this 
controversy, describes the property therein vested as: 


“The sum of 662,387.00 in Philippine Treasury 
Certificates . . . representing the balance of money 
deposited by the Southern Regions Development 
Bank (Nampo Kaihatsu Kinko) with the Philippine 
National Bank, Bacolod Branch, which was captured 
bye American Forces late in March 1945.” (J.A. 
189) 

This vesting order establishes the fact of the identity 
of the property involved; in that the funds of PNB, 
Bacolod, were the same funds recovered from the Jap- 
anese “late in March 1945”. 


Accordingly, it is respectfully submitted that this de- 
termination alone is determinative of the issue of identity 
and constitutes an admission against interest on the part 
of the defendant. 


A reading of the record discloses that the conten- 
tion by the Philippine National Bank that it proved 
conclusively that the fund recovered in the hills, the fund 
that was subsequently vested, and the fund, the possession 
of which is in controversy here, is the same money taken 
from the Bacolod Branch on March 2, 1945, does not rest 
alone on circumstances, The testimony of Jose V. Buena- 
ventura, the person who was present, who saw, and there- 
fore knows, compels this conclusion. 


First, a brief consideration of Buenaventura. He was 
the acting manager of the Branch Bank in Bacolod in 
March, 1943, and held that position throughout the Jap- 
anese occupation. (J.A. 165) He is now a vice president 
of the Philippine National Bank and has been continu- 
ously in the employ of that Bank for 41 years. (J.A. 165) 
As acting manager, he receipted for ?2,021,200 when this 
fund arrived in Bacolod on March 12, 1943. (PNB Exh. 
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6, J.A. 165, 296) Upon receipt of the money in Bacolod, 
he personally counted it on the day of its receipt, 
March 12, 1943. His tally sheet made at that time, was 
received in evidence. (PNB Exh. 7, J.A. 166, 297). 
From March 12, 1943 to March 2, 1945 this money was 
in the vault at Bacolod under his observation, control 
and responsibility. 


Buenaventura further testified that on March 2, 1945, 
G. Yoshida, financial advisor to the Japanese military au- 
thorities and manager of the Bank of Taiwan, Ltd., a 
Japanese Bank in Bacolod, accompanied by the cashier, 
the accountant, and a clerk of that bank, and two armed 
Japanese soldiers, delivered to him a letter directing him 
“to tum over to the Bank of Taiwan, Ltd., Bacolod 
Branch, all the old Philippine Notes, operating and re- 
demption cash, carried upon your books as of this date.” 
The demand stated that it was “by order of the Japanese 
Imperial Forces”. (J.A. 167, BPI Exh. 5, J.A. 212) In 
compliance with this letter, Buenaventura bundled up this 
money, placed it in wooden boxes taken from his bank’s 
bodega (warehouse) and delivered it to Yoshida. (J.-A. 
167-168) These boxes, he said, were the same boxes in 
which the money had been received in March, 1943. (J.A. 
168) He also testified that he, together with his men, 
packed the currency in the boxes. He carefully described 
the boxes, the manner in which they were packed, and the 
denominations of the bills. (J.A. 168-169) All this oc- 
curred on March 2, 1945. 


When the American liberation forces occupied Bacolod, 
late in March 1945, Buenaventura, in his capacity as 
acting manager of the Bacolod Branch, “Immediately 
made inquiries as to ‘which organization of the occupation 
army I should see in order to report the seizure of the 
money of the Philippine National Bank by the Bank of 
Taiwan...’” (J.A. 169-170) 


On March 31, 1945, within two or three days of the 
American Occupation, Buenaventura testified that he 
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contacted a Lt. Crawford, a Finance Officer, and “re- 
ported to him that early in the month of March, 1945, that 
the Japanese through the manager of the Bank of 
Taiwan, took all the Philippine Treasury notes and 
Philippine National Bank notes that I had in the Branch 
of Bacolod.” (J.A. 170) A few days later, he repeated 
the report of the seizure, and shortly after the second 
report, he was summoned by Lt. Crawford to come to 
the Capitol Building in Bacolod. He responded imme- 
diately, and was told by Lt. Crawford “that boxes of 
money captured by the army in the battlefield at Patag 
were in the Capitol Building and that he wanted me to 
see and identify if these were the boxes and the money 
that had been seized from me, from the bank.” (J.A. 
170-171) This was on April 8, 1945. (J.A. 173) 


Buenaventura further testified that Lt. Crawford 
showed him the boxes, and that “when I saw the boxes, 
I told Lt. Crawford that they are the very boxes in which 


the money that was taken from the bank from me in 
Bacolod were placed and carried by the representatives 
of the Bank of Taiwan, Mr. Yoshida, and I told him that 
[ felt pretty sure that the money contained therein is the 
money that was taken from the bank, from my bank.” 
(J.A. 171) 


He also testified that the boxes were opened in his 
presence, that the boxes contained bundles of money 
“wrapped in the wrappings of Philippine Treasury Notes, 
Philippine National Bank Notes”, and that these were the 
“same monies turned over to the Bank of Taiwan.” (J.A. 
171) At this time, in the presence of Col. Woehrle, Lt. 
Crawford, and several American soldiers, Buenaventura 
testified that he again “made representations” to Lt. 
Crawford for the return of the money. (J.A. 173) This 
was the testimony of the witness Buenaventura on direct 
examination. It was stipulated by defendant that Mr. 
Buenaventura on April 8, 1945 saw the contents of the 
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boxes in the presence of army officers. (J.A. 173, PNB 
Exhibit 8) 
Identity 


In a letter to the President of the Philippine National 
Bank, dated April 10, 1945, two days after he saw the re- 
covered money in the Capitol in Bacolod, Buenaventura 
submitted a report of the events of the last days of the 
Japanese Occupation, of the condition of the bank build- 
ings and premises, including the vaults and of the re- 
sources of the bank. (BPI Exh. 7, J.A. 30, 31, 32, 214) 


In this letter the resources of the bank on March 28, 
1945—“the last bank day” (BPI Exh. 7, J.A. 215)—as 
reflected on the balance sheet or “Extract General Ledger 
Accounts—March 28, 1945,” were set forth as follows 
(BPI Exh, 7, J.A. 215-216) : 


“RESOURCES 


Bank of Taiwan Ltd. (Special Depostt)—?1,090, 
041.00 

“This amount represents Philippine Treasury notes 
and Philippine National Bank Circulating Notes (Re-, 
demption and Operating Funds) which on March 1, 
1945, were ordered by the High Commander of the 
Japanese Forces here to be transferred to the Bank 
of Taiwan, Ltd. The American Forces captured 
nearly all of the amount except something over 
*100,000.00” 

This is a contemporaneously prepared document by the 
official who had been continuously in charge of the 
Bacolod Branch during the Japanese Occupation dating 
from May 21, 1942 (J.A. 214) of the condition of the 
bank entrusted to him. This is another link in the chain 
of identity. In this letter, prepared while the events were 
fresh in his mind, long before this or any other demand 
or litigation for the return of this fund was either con- 
templated or instituted, Buenaventura, calmly and factu- 
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ally, traces the fund from the vaults of the Bacolod 
Branch to the Bank of Taiwan, to their capture by the 
American forces. It is respectfully submitted that there 
can be no more reliable testimony than that tendered by 
Buenaventura. 


He was familiar with the actual, physical notes and 
certificates, when they were kept in the Bacolod Bank 
from 1943 to 1945 and with the manner in which their 
possession was reflected on the books and records of the 
bank. The facility with which the Japanese demand on 
March 2, 1945 was complied with, demonstrates the truth 
of this statement. Moreover, the Japanese knew precisely 
what funds to ask for in presenting the demands. Ac- 
cordingly, it is indisputable that Buenaventura knew well 
the particular funds and their denominations for which 
demand was made on March 2, 1945, by Yoshida, Buena- 
ventura delivered this fund to Yoshida on March 2, 1945. 
Buenaventura shortly thereafter protested the loss of this 
fund to Lt. Crawford and as a result Buenaventura was 
summoned by Lt. Crawford to identify this fund and 
there Buenaventura identified this same fund. Buena- 
ventura on April 10, 1945, two days after he saw the fund, 
reported these facts to his superior. This testimony, we 
submit, compels the conclusion that plaintiff-Appellant 
Philippine National Bank in fact identified the vested 
fund as that which came from the Bacolod Branch of the 
Philippine National Bank on March 2, 1945. 


In summary the witness testified to his position with 
the bank at Bacolod, that he receipted for the initial de- 
livery of the money on March 12, 1943, that he was 
continuously in Bacolod during the Japanese Occupation 
as acting manager of the Bank, that he personally re- 
ceived the order to turn over the prewar currency on 
March 2, 1945, and that he personally assisted in the 
counting and packing of the currency in the boxes, and 
delivered them to Yoshida. 
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Further, and most significantly, he testified that imme- 
diately upon the entry of the American liberation forces, 
he sought to report the seizure, and did so, to a Finance 
Officer, that this officer called upon him to identify the 
recovered cache, that upon viewing the boxes, he spon- 
taneously identified them as the ones he had packed and 
when they were opened, identified the contents. 


The Court below, relied on Buenaventura’s answers on 
cross-examination, to conclude that his “testimony was not 
as positive as it could have been and [that] his eredibility 
was seriously impaired by testimony that he had given 
on prior occasions as to the source of the boxes that he 
had used to pack the money that was taken to the Bank 
of Taiwan, the markings on the boxes, and also as to the 
number of boxes used in packing the money.” (J.A. 324) 
Accordingly, a review of this cross-examination appears 
to be in order. 


First as to the number of boxes used in packing the 
money for delivery to Yoshida on March 2, 1945. On 
cross-examination, Buenaventura testified that when the 
currency was received in March, 1943, it was packed in 
54 boxes (J.-A. 176) of which 35 contained Philippine 
National Bank Notes and 19 contained Japanese Military 
Notes. (J.-A. 184) PNB Exhibit 6 establishes that 35 
boxes of Philippine pesos were received in Bacolod on 
March 12, 1943. On March 2, 1945, about 24 boxes were 
used to package the approximately one million pesos that 
remained of the original shipment received March 12, 
1943, and Buenaventura testified he believed he saw about 
24 boxes in Bacolod, on April 8, 1945 (date and obser- 
vation stipulated J.A. 173) although he did not count them. 
(J.A. 185) This testimony remained unshaken. The ques- 
tion whether Buenaventura stated 50 boxes were used 
instead of 24 boxes on a prior hearing is not probative 
for it is not denied the monies were packed originally in 
35 boxes and the defendant’s counsel’s questions were 
not clear and were confusing to the witness as to whether 
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he was talking about the total number of boxes received 
in March 1943 or the number packed in March 1945 (J.A. 
184-185). Simple arithmetic would establish that if 35 
boxes were received and approximately 1/3 of the monies 
were used, the balance would be packed in a lesser num- 
ber of boxes than 50. 


Second, as to the source of the boxes, testimony given 
by Buenaventura at the administrative hearing in 1949 
was read in which, in response to the question, “So some 
of these boxes originally came from the Bank of Taiwan, 
is that right?”, he answered “Yes, sir.” (JA. 180) The 
contradiction found by the court below is that Buena- 
ventura, on direct, and again on cross, after being read 
the foregoing question and answer, iterated and re- 
iterated that the boxes in which he packed the currency 
on March 2, 1945, originally came from Manila in 1943, 
notwithstanding that he had apparently said in the ad- 
ministrative hearing that some of the boxes came from the 
Bank of Taiwan. 


Coldly viewed, in this juxtaposition, Buenaventura does 
appear to give a different source for some of the boxes in 
which he packed the currency on March 2, 1945. But, the 
record has more than that to say. And this is apparent 
when the other factor relied upon by the court below, the 
markings on the boxes, is considered. 


There is no contradiction between the testimony given 
in 1949 and 1958, as to the fact that the boxes just before 
the seizure of the money were obtained from the Bacolod 
bank’s bodega or warehouse. Buenaventura was ques- 
tioned on cross-examination as to his testimony in 1949 
concerning the boxes. (J.A. 178, 179, and 180) Obviously 
taking advantage of a bilingual witness, whose native 
tongue is Spanish rather than English, the cross-examina- 
tion sought to confuse (H.g., J.A. 181, 182, 183, 184), 
rather than to elicit facts. Thus, in questions pertaining 
to the markings on the boxes, the cross-examiner did not 
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make it clear to the witness whether he was referring to 
markings placed on the boxes by the witness, which the 
witness uniformly and consistently said he did not, or to 
the markings, in Japanese characters, on the boxes, which 
the witness uniformly and consistently said were on them. 
(J.A. 178, 179, 180) The true state of fact was elicited 
on redirect in the following colloqy (J.-A. 187-188) : 


“Q. I read, Mr. Buenaventura, from Page 98 of the 
hearing of 1949: 

‘Question: They were just ordinary packing boxes; 
is that correct? 

‘Answer: Yes, sir. They were ordinary packing 
boxes with Japanese characters. The name of the 
Bank of Taiwan is in Japanese characters.’ 

Is that a correct statement? A. Itis a correct state- 
ment. 

I read from Page 100 of the same hearing. 
“Question: Did they ask you for anything to support 
you conclusion? 

“Answer: Yes sir. I stated to them that I was very 
sure that they were the boxes we used in packing the 
money that we delivered to the Bank of Taiwan. I 
could not remember very well our conversation, but 
it wag something like this: They asked me: “Did 
you put any identification marks on the boxes that 
you were so sure that those were the same boxes?” 
My answer was, “There were no identification marks 
on the boxes.”’ 

Was that answer, Mr. Buenaventura, in reference to 
your identification marks? A Yes, sir.” 


And, as the record shows, there was no further cross- 
examination. (J.A. 188) 


This Court, it is submitted, can consider the record as 
a whole. The witness, with a record of 41 years of con- 
tinuous employment with the Philippine National bank is 
shown as a man of mature years. He is now a vice- 
president of that Bank. He was acting manager of the 
Bacolod Branch. Testifying in a strange court, half-way 
around the world from his home, summoned less than a 
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week before he appeared on the stand, and confronted in 
1958 by a cross-examiner who descended to minutia as to 
happenings in 1945 it is possible his memory was faulty as 
to details. Significantly enough, it was crystal clear as to 
the ultimates—he did not hesitate or halt in his testimony 
of the seizure of the fund, of his reports to Crawford, of 
his meetings with Crawford and others. Nor was any 
contradiction disclosed. 


The confusion as to the markings, in the light of the 
record, is in fact, no confusion at all. The sole contra- 
diction is as to whether some, not all of the boxes came 
from Manila in 1943. To the extent that they did and 
this is clear, there is no contradiction. There is no con- 
tradiction as to the number of the boxes, as to their 
delivery, or as to their contents. 


Identity 


Nor is there any contention by the defendant that the 
boxes in which the counted money was packed in did not 
come from the bodega or warehouse of the Bank in Baca- 
lod. Whether they originally came from Manila in 
1943, or from across the street sometime since 1943, 
is of no consequence. This much is true and not con- 
tradicted. The money was packed by Bneuaventura, 
in boxes which had formerly held money, which boxes 
had been stored in the bodega or warehouse of the 
Bacolod Branch of the Philippine National Bank in 
Bacolod. Of course, as Buenaventura testified, one box 
looked very much like another. (J.A. 179) The capstone 
is that Buenaventura on March 2, 1945, packed this money 
in boxes designed for that purpose. They were taken 
from the bodega of his bank, hence his recognition and 
description of them. They were boxes with which he was 
familiar—as to that there is neither doubt nor contradic- 
tion. The only possible doubt is as to how these boxes 
got into the bodega. That, we submit, is so remote, so 
inconsequential, that a memory failure on that point, in 
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the circumstances set forth above, cannot and should not 
override the factual testimony of the reliable witness on 
what are the substantial facts and issues of this ease. It 
is possible that some of these boxes might have been used 
at one time after their arrival at Bacolod to transport 
currency to and from the Bank of Taiwan at Bacolod. 
The possible past uses of these boxes are immaterial. It is 
material and uncontradicted that they came from the 
warehouse of the bank. 


In this connection, a glance into the contents of the 
boxes is revealing, and, in our judgment, adds another 
link to the chain of identity. There is no question, that 
the cache of money found and subsequently vested, 
which is in issue here, in fact consisted wholly of Philip- 
pine Treasury Certificates and Philippine National Bank 
notes in the following amounts: 


Philippine Treasury Certificates 662,387.00 
Philippine National Bank Notes ?289,000.00 


(Vesting Order P-285, B.P.I. Exh. 1, J.A. 189) 


Again, neither doubt nor question that on March 2, 
1945, Buenaventura delivered to Yoshida, Philippine 
currency in the following amounts: 


Treasury Certificates ?788,601.00 
Philippine National Bank Notes ?301,440.00 


It is significant that the amounts of the Treasury cer- 
tificeates and the Philippine National Bank notes re- 
spectively, correspond so closely. This similarity cannot 
be ascribed to coincidence. Rather it points to identity. 


The visual evidence afforded by the wrappers and pack- 
aging, is also convincing. The record clearly shows that 
the wrappers around the currency delivered to Yoshida on 
March 2, 1945 and those found around the vested cur- 
reney were the same type (J.A. 168-171), and that the 
packaging of the seized currency and the vested currency 
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was similar, 100 bills to a package. (J.A. 168) It is sig- 
nificant too that the money was found in the nearby 
mountains, the very mountains where the Japanese in- 
formed Buenaventura the money was to be taken. (J.A. 
186) 


Accordingly, it is respectfully submitted that Plaintiff- 
Appellant Philippine National Bank has sustained its 
burden as to the identity of the money. 


The court stated in its opinion that there may have 
been other banks throughout the islands and that these 
banks could have had transactions with Nampo and 
Taiwan similar to the transactions involved here and that 
there was nothing in the record to show this was not the 
case. (J.A. 324) In answer to this statement the claim 
of plaintiff is for a sum of money which it shipped to its 
branch at Bacolod on the island of Negros in the Visayan 
Islands and which was seized by the Japanese. Mr. 
Buenaventura testified that the Bank of Taiwan’s branch 
at Bacolod was the only other bank serving the needs of 
the community. (J.A. 182, 183) Nothing in the record 
supports this statement of the court, and as for similar 
transactions, the records establish the uniqueness of plain- 
tiff’s claim. 


The court in its opinion states that plaintiff should 
have taken depositions of American Military Personnel. 
(J.A. 324) American Military could not have testified to 
the identity of the currency as the same currency that 
was seized by the Japanese at Bacolod because they were 
not at Bacolod when it was seized. The court states that 
plaintiff should have taken the depositions of Japanese 
bank officers. (J.A. 324) If it were possible to locate one 
Japanese bank official who was at Bacolod and living, 
plaintiff would have done so. However, it was common 
knowledge that Filipinos did not take Japanese 
prisoners alive. 
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Identity 


_ In summary and substance, the Philippine National 
Bank respectfully submits that it presented to the court 
below the only witness who testified to the identity of the 
fund, Jose V. Buenaventura. This witness, as indicated, 
testified from personal knowledge of the facts involved, 
and from personal participation in the events involved. 
He was in Bacolod all during the war years. His descrip- 
tion of the events of March 29, 1945, and the day follow- 
ing, testifies to his devotion to accuracy. His was a 
difficult assignment during the Japanese occupation. And, 
as that period came to a close, he had to submit to the 
looting of his bank on March 2, 1945, and witness its 
virtual destruction on March 29 and 30, 1945. 


Buenaventura testified to the events of March 2, 1945 
with the utmost candor. He salvaged the handwritten 
record of the transaction. (PNB Exh. 7. J.A. 297, 167) 


Then, when the Japanese Occupation ended, he re- 
ported his loss to the liberation forces, was called to 
identify the recovered boxes, and did so. 


Significant in Buenaventura’s testimony is the fact that 
no one challenged his testimony on any point in fact at 
issue in this proceeding. No one challenged his recital of 
the events of March 2, 1945. No witness contradicted 
‘his testimony. The defendants do not contend that he did 
not pack the boxes as he said he did. They only question 
how the boxes got into the bodega from which they were 
taken to house the money. 


No one challenged his statements as to the wrappers 
or denomination of the currency contained in the boxes. 
No witness for the defense said the wrappers and de- 
nominations were other than as he testified. 


No one challenged his statement he protested the 
seizure to Lt. Crawford, and that Lt. Crawford called him 
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on April 8, 1944 to view the boxes captured in the nearby 
hills. The defendants produced no witness who testified 
to the contrary. In fact, the defense offered no testimony 
whatsoever. In short, and in summary, the testimony of 
the witness Buenaventura was contradicted by no one, 
was challenged by no one. 


In these circumstances, and in view of the record, 
Plaintiff-Appellant Philippine National Bank respectfully 
submits that it has sustained its burden as to the identity 
of the fund involved. 


Argument 


I. THE CONFISCATION OF THE FUNDS OF THE 
PHILIPPINE NATIONAL BANK, BACOLOD 
BRANCH BY THE JAPANESE ON MARCH 2, 1945 
WAS ILLEGAL UNDER ARTICLES 52 AND 53 OF 
THE HAGUE REGULATIONS AND INTERNA- 
TIONAL LAW AND DID NOT DEPRIVE THE 
PHILIPPINE NATIONAL BANK OF TITLE 
THERETO. 


It is unclear, from a reading of the Memorandum 
Opinion, whether the Trial court looked upon this con- 
fiscation as a requisition or as the imposition of a con- 
tribution, because the Opinion remarks that “The distine- 
tion” (between requisition and contribution) “is unimpor- 
tant in this case for the taking was of a particular kind 
of money peculiarly adapted for the purpose the Japanese 
had in mind, namely, ‘that they might use that money to 
purchase from the Filipinos some foodstuff and sup- 
plies’ ”. 


The court then holds that because a receipt was given 
for the confiscated funds, the requirements of Art. 51 of 
the Hague Regulations, governing contributions, or Art. 
52 thereof, governing requisitions, had been met, and that 
title to the seized funds passed to the Japanese. 
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The imprecision of the Memorandum Opinion makes it 
necessary that the nature and effects of. both contributions 
and requisitions be examined. 


This confiscation was neither. 
Art. 51 of the Hague Regulations provides as follows: 


“No contribution shall be collected except under 
a written order, and on the responsibility of a Com- 
mander-in-Chief. 

“The collection of the said contribution shall only 
be effected as far as possible in accordance with the 
rules of assessment and incidence of the taxes m 
force. 

“For every contribution a receipt shall be given to 
the contributors”. 


Contributions may lawfully be made only upon a com- 
munity, and when levied upon an individual, are unlawful. 
(Graber, D. A., The Development of the Law of Belli- 


gerent Occupation, p. 225; Feilchenfeld, The International 
Economic Law of Belligerent Occupation, § 180; Garner, 
J.W. International Law and the World War, Vol. II, p. 
115; Judge Advocate General’s School Text No. 11, (U. 8. 
Army) The Law of Belligerent Occupation, p. 180) In 
the case at bar, the victim of the seizure was a private 
entity, exempt from contributions. Contributions are re- 
quired to be effected, as far as possible, in accordance 
with the rules of assessment and incidence of the taxes 
in force. (Art. 51, Hague Regulations) Here there was 
no attempt to apply rules of assessment or incidence. 
There was merely the summary appropriation of all the 
money in the bank—pure pillage. 


Art. 51 of the Hague Regulations provides that con- 
tributions may be levied only upon a written order on the 
responsibility of the Commander-in-Chief of the occupant 
forces, not by an area commander. (J.A.G. Text, op. cit. 
pp. 181, 182; Hyde, C. C., International Law, Chiefly as 
Interpreted and Applied by the United States, Vol. ITI, 
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p. 1888, n. 4) Here there was no written order for a con- 
tribution. There was merely a letter signed by the “Fi- 
nancial Advisor” of a provincial commander, demanding, 
not a contribution, but a surrender of all the domestic 
eurrency of the bank. Nowhere does the Commander-in- 
Chief appear in the picture. In a situation such as this, it 
is error to garb this act of pillage in the habiliments of 
legality because when the theft took place, a receipt was 
given. 


Let us now examine the theory of the Memorandum 
Opinion that this taking might have been a requisition. 


Art.. 52 of the Hague Regulations provides as follows: 


“Requisitions in kind and services shall not be de- 
manded from municipalities or inhabitants except for 
the needs of the Army of occupation. They shall be 
in proportion to the resources of the country, and of 
such a nature as not to involve the inhabitants in the 
obligation of taking part in military operations 
against their own country. Such requisitions shall 
only be demanded on the authority of the commander 
of the locality occupied. Contributions in kind * shall 
as far as possible be paid for in cash; if not, a re- 
ceipt shall be given and the payment of the amount 
due shall be made as soon as possible”. 


Art. 53 of the Hague Regulations provides (in part): 


“An army of occupation can only take possession of 
cash, funds and realizable securities which are strictly 
the property of the State...” 


Vol. 7, §1149, Moore, J. B., Digest of International 
Law, states: 


“Requisition refers to the taking of articles needed 
for the army for consumption or use, such as food for 
men and animals, clothes, wagons, horses, soph 
material and othermeans of eet and of the 
compulsory labor of workmen . 


* “Contributions in kind” is the alternative term for “requisi- 
tions”. 
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The imprecision of the Memorandum Opinion makes it 
necessary that the nature and effects of. both contributions 
and requisitions be examined. 


This confiscation was neither. 
Art. 51 of the Hague Regulations provides as follows: 


“No contribution shall be collected except under 
a written order, and on the responsibility of a Com- 
mander-in-Chief. 

“The collection of the said contribution shall only 
be effected as far as possible in accordance with the 
pe of assessment and incidence of the taxes m 
orce. 


“For every contribution a receipt shall be given to 
the contributors”. 


Contributions may lawfully be made only upon a com- 
munity, and when levied upon an individual, are unlawful. 
(Graber, D. A., The Development of the Law of Belli- 


gerent Occupation, p. 225; Feilchenfeld, The International 
Economic Law of Belligerent Occupation, § 180; Garner, 
J.W. International Law and the World War, Vol. Il, p. 
115; Judge Advocate General’s School Text No. 11, (U.S. 
Army) The Law of Belligerent Occupation, p. 180) In 
the case at bar, the victim of the seizure was a private 
entity, exempt from contributions. Contributions are re- 
quired to be effected, as far as possible, in accordance 
with the rules of assessment and incidence of the taxes 
in force. (Art. 51, Hague Regulations) Here there was 
no attempt to apply rules of assessment or incidence. 
There way merely the summary appropriation of all the 
money in the bank—pure pillage. 


Art. 51 of the Hague Regulations provides that con- 
tributions may be levied only upon a written order on the 
responsibility of the Commander-in-Chief of the occupant 
forces, not by an area commander. (J.A.G. Text, op. cit. 
pp. 181, 182; Hyde, C. C., International Law, Chiefly as 
Interpreted and Applied by the United States, Vol. Ii, 
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p. 1888, n. 4) Here there was no written order for a con- 
tribution. There was merely a letter signed by the “Fi- 
nancial Advisor” of a provincial commander, demanding, 
not a contribution, but a surrender of all the domestic 
currency of the bank. Nowhere does the Commander-in- 
Chief appear in the picture. In a situation such as this, it 
is error to garb this act of pillage in the habiliments of 
legality because when the theft took place, a receipt was 
given. 


Let us now examine the theory of the Memorandum 
Opinion that this taking might have been a requisition. 


Art.. 52 of the Hague Regulations provides as follows: 


“Requisitions in kind and services shall not be de- 
manded from municipalities or inhabitants except for 
the needs of the Army of occupation. They shall be 
in proportion to the resources of the country, and of 
such a nature as not to involve the inhabitants in the 
obligation of taking part in military operations 
against their own country. Such requisitions shall 
only be demanded on the authority of the commander 
of the locality occupied. Contributions in kind ® shall 
as far as possible be paid for in cash; if not, a re- 
ceipt shall be given and the payment of the amount 
due shall be made as soon as possible”. 


Art. 53 of the Hague Regulations provides (in part): 


“An army of occupation can only take possession of 
cash, funds and realizable securities which are strictly 
the property of the State...” 
Vol. 7, §1149, Moore, J. B., Digest of International 
Law, states: 


“Requisition refers to the taking of articles needed 
for the army for consumption or use, such as food for 
men and animals, clothes, wagons, horses, railway 
material and othermeans of transport, and of the 
compulsory labor of workmen .. .” 


*“Contributions in kind” is the alternative term for “requisi- 
tions”. 
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The imprecision of the Memorandum Opinion makes it 
necessary that the nature and effects of. both contributions 
and requisitions be examined. 


This confiscation was neither. 
Art. 51 of the Hague Regulations provides as follows: 


“No contribution shall be collected except under 
a written order, and on the responsibility of @ Com- 
mander-in-Chief. 

“The collection of the said contribution shall only 
be effected as far as possible in accordance with the 
rales of assessment and incidence of the taxes m 
force. 

“For every contribution a receipt shall be given to 
the contributors”. 


Contributions may lawfully be made only upon a com- 
munity, and when levied upon an individual, are unlawful. 
(Graber, D. A., The Development of the Law of Belli 


gerent Occupation, p. 225; Feilchenfeld, The International 
Economic Law of Belligerent Occupation, § 180; Garner, 
J.W. International Law and the World War, Vol. II, p. 
115; Judge Advocate General’s School Text No. 11, (U.S. 
Army) The Law of Belligerent Occupation, p. 180) In 
the case at bar, the victim of the seizure was a private 
entity, exempt from contributions. Contributions are re- 
quired to be effected, as far as possible, in accordance 
with the rules of assessment and incidence of the taxes 
in force. (Art. 51, Hague Regulations) Here there was 
no atiempt to apply rules of assessment or incidence. 
There was merely the summary appropriation of all the 
money in the bank—pure pillage. 


Art. 51 of the Hague Regulations provides that con- 
tributions may be levied only upon a written order on the 
responsibility of the Commander-in-Chief of the occupant 
forces, not by an area commander. (J.A.G. Text, op. cit. 
pp. 181, 182; Hyde, C. C., International Law, Chiefly as 
Interpreted and Applied by the United States, Vol. Til, 
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p. 1888, n. 4) Here there was no written order for a con- 
tribution. There was merely a letter signed by the “Fi- 
nancial Advisor” of a provincial commander, demanding, 
not a contribution, but a surrender of all the domestic 
currency of the bank. Nowhere does the Commander-in- 
Chief appear in the picture. In a situation such as this, it 
is error to garb this act of pillage in the habiliments of 
legality because when the theft took place, a receipt was 
given. 


Let us now examine the theory of the Memorandum 
Opinion that this taking might have been a requisition. 


Art.. 52 of the Hague Regulations provides as follows: 


“Requisitions in kind and services shall not be de- 
manded from municipalities or inhabitants except for 
the needs of the Army of occupation. They shall be 
in proportion to the resources of the country, and of 
such a nature as not to involve the inhabitants in the 


obligation of taking part in military operations 
against their own country. Such requisitions shall 
only be demanded on the authority of the commander 
of the locality occupied. Contributions in kind ® shall 
as far as possible be paid for in cash; if not, a re- 
ceipt shall be given and the payment of the amount 
due shall be made as soon as possible”. 


Art. 53 of the Hague Regulations provides (in part): 


“An army of occupation can only take possession of 
cash, funds and realizable securities which are strictly 
the property of the State...” 


Vol. 7, $1149, Moore, J. B., Digest of International 
Law, states: 


“Requisition refers to the taking of articles needed 
for the army for consumption or use, such as food for 
men and animals, clothes, wagons, horses, railway 
material and othermeans of transport, and of the 
compulsory labor of workmen .. .” 


*“Contributions in kind” is the alternative term for “requisi- 
tions”. 
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The seized property consisted of currency (“cash” or 
“fynds”) and therefore could not be the subject of requisi- 
tion, for Art. 53 of the Hague Regulations provides that 
“An Army of Occupation can only take possession of the 
cash, funds and realizable securities which are strictly 
the property of the State .. pie 


Both France and Great Britain take the view that 
money can not be requisitioned. (See Rolin, Le Droit 
Moderne de la Guerre, par. 507; British Manual of Mili- 
tary Law, par. 417, footnote 1), which accords with the 
United States view (Judge Advocate General’s School 
Text No. 11, op. Cit. 146.) 


This situation is on all fours with that described by 
Feilchenfeld (op. cit. § 156, n. 4) in these words: 


“During the war of 1914-18, the Germans seized and 
confiscated the deposits of private banks; but Garner 
(Op. Cit. Vol. Il, PP. 129 ff.) assumes the illegality 


of such action so much as a matter of course that he 
treats the mere statement of such measures as a 
serious charge. The Germans also seized funds of 
branches of the National Bank of Belgium. Garner * 
regards this likewise as @ confiscation of private 
property in violation of the express terms of the 
Hague Convention since these funds were the prop- 
erty of private individuals.” 

The Memorandum Opinion makes the unwarranted 
statement that because this was a “particular kind of 
money”, there was no breach of the Hague Regulations or 
of international law. 


In the first place, Art. 53 of the Hague Regulations 
does not distinguish among kinds of “eash” or “funds”. 
The fact is that the looted currency was the legitimate 
currency of the Philippines, and there was nothing “par- 
ticular” about it, except perhaps, that it had the confi- 
dence of the people of the Philippines, in contrast to the 


* Reference is to Garner, J. W., op. cit. 
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“Mickey Mouse” occupation scrip of the Japanese. But 
that fact did not rob it of its character as “cash, funds”, 
but rather enhanced it. It is for the very purpose of 
protecting such currency from the rapacity of the invader 
that international law forbids its confiscation from private 
owners; in the absence of such a restraint, banks would 
be primary targets for looting. 


That the attempted requisition of money is nothing but 
looting is well expressed in a recent Italian case. 


Jewish accounts were sequestered in January, 1944, under 
the Mussolini anti-Jewish policy. While thus sequestered, 
some of the deposited funds were demanded of the 
Florence branch of the Credito Italiano by a German 
officer and handed over to him. After Mussolini’s down- 
fall, the depositors sued the bank. 


The defense that the seizure was justified by the Hague 
Regulations was rejected, the court holding that the acts 
of the German authorities in question were not requisi- 
tions but acts of robbery, and invalid according to intl. 
law. Weber-vs-Credito Italiano Italy, Court of First In- 
stance, July 30, 1945, Digested in Ann. Dig. of Public 
Intl. Law Cases, 1946, Case No. 163. 


It is respectfully submitted that the court erred in 
finding that this money acquired a peculiar vulnerability 
to requisition because it was desired by the Japanese so 
that they could use it to purchase foodstuff and supplies. 
Under Art. 52 of the Hague Regulations, the Japanese 
needed only to have issued receipts for the requisition of 
such commodities. 


The anomaly of the situation is that Art. 52 requires 
that spot payment shall be made for requisitions when 
possible, and that if it is not possible, then receipts shall 
be given which shall be redeemed as soon as possible. 


If this were a true requisition, then in the very act of 
requisitioning the currency, the Japanese acquired the 
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“spot cash” with which to pay for it, and became obligated 
to hand it back in payment. The ridiculous situation thus 
presented illustrates the illogie of the contention that 
money may be requisitioned. 


Even had this been a legitimate requisition, it is notable 
that the receipt given when the money was taken was 
never redeemed. Such failure rendered the requisition 
(had it been one) void ab initio. (Feilchenfeld, op cit. 
pp. 33-34; Rumania - vs - Germany, Ann. Dig. of Intl. 
Law Cases, 1927-1928, Case No. 369, digested in Hack- 
worth, Digest of International Law, Vol. VI, p. 409; 
Portugal-vs-Germany, Portuguese-German mixed Tribunal 
(1930), Lauterpacht, Ann. Dig. of Intl. Law Cases, 1929- 
30, pp. 33-34) 


“There is little doubt that the acts of deprivation of 
property in disregard of international law are in- 
capable of creating title” penheim, L., Interna- 
tional Law, 6 ed. rev. & ed. by Lauterpacht (1944) 
p. 318, n. 4. 

Even where a requisition is lawfully levied, the title 
acquired by the requisitioner is tenuous, conditional and 
voidable upon repossession by the requisitionee or his 
returning sovereign. This is the time honored doctrine 
of post liminium. (See Hyde, op cit., Vol. Ill, p. 2419; 
Mazzoni c. Finanze dello Stato, Ann. Dig. of Intl. Law 
Cases, 1927-28, Case No. 384, also digested in Hackworth, 
op. cit. Vol. VI, p. 403) 


Hall, A Treatise on International Law, 8th ed. 1924 
(Higgins) describes the doctrine of post liminium as 
“_.. (A) truistic statement that property and sovereignty 
cannot be regarded as expropriated until their appro- 
priation has been completed in conformity with the rules 
of international law.” 


Oppenheim, op. cit., Vol. VII, § 283, expresses the rule 
in these words: 
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“Tf the occupant has performed acts which, according 
to international law, he was not competent to per- 
form, post liminium makes the invalidity of those 
illegitimate acts apparent ... If he has appropriated 
and sold such private or public property as may not 
legitimately be appropriated by a military occupant, 
it may afterwa be aaied from the purchaser 
without payment of compensation”. 

In Billote-vs-Groos, et al, (Holland, Distr. Ct. of Arn- 
heim, June 24, 1948, reported in Ann. Dig. Reports of 
Public International Law Cases, 1949, Case No. 182, the 
court distinguished between a valid requisition and a 
looting, hold that if an automobile was validly requisi- 
tioned, ownership would have passed to the German Reich 
under the laws of war and could no longer be claimed by 
the original owner; if, on the contrary, the car was 
simply snatched by retreating soldiers, the ownership re- 
mained with the person from whom it had been taken. 
The parallel to the case at bar is obvious. This was, as 


has been shown, an illegal taking, and the Philippine Na- 
tional Bank never lost title to the seized currency. 
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CONCLUSION 


The judgment below should be reversed. 
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REGULATIONS ANNEXED TO HAGUE CONVEN- 
TION NO. IV OF 18 OCTOBER 1907 


(36 Stat. 2277; Treaties Series No. 539; Malloy, Treat- 
tes, Vol. II, p. 2269) 


Section IJJ—Military Authority Over the Territory 
of the Hostile State. 


Article 46 


Family honour and rights, the lives of persons, and 
private property, as well as religious convictions and 
practice, must be respected. 


Private property cannot be confiscated. 
Article 47 

Pillage is formally forbidden. 
Article 48 


If, in the territory occupied, the occupant collects the 
taxes, dues, and tolls imposed for the benefit of the State, 
he shall do so, as far as is possible in accordance with 
the rules of assessment and incidence in force, and shall 
in consequence be bound to defray the expenses of the 
administration of the occupied territory to the same ex- 
tent as the legitimate Government was so bound. 


Article 49 


If, in addition to the taxes mentioned in the above Ar- 
ticle, the occupant levies other money contributions in 
the occupied territory, this shall only be for the needs of 
the army or of the administration of the territory in 
question. 

e s s a 


Article 51 


No contribution shall be collected except under a writ- 
ten order, and on the responsibility of a Commander-in- 
chief. 
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The collection of the said contribution shall only be 
effected as far as possible in accordance with the rules 
of assessment and incidence of the taxes in force. 


For every contribution a receipt shall be given to the 
contributors. 


Article 52 


Requisitions in kind and services shall not be demanded 
from municipalities or inhabitants except for the needs 
of the army of occupation. They shall be in proportion 
to the resources of the country, and of such a nature as 
not to involve the inhabitants in the obligation of taking 
part in military operations against their own country. 


Such requisitions and services shall only be demanded 
on the authority of the commander in the locality occupied. 


Contributions in kind shall as far as possible be paid 
for in cash; if not, a receipt shall be given and the pay- 


ment of the amount due shall be made as soon as possible. 


Article 53 


An army of occupation can only take possession of 
cash, funds, and realizable securities which are strictly 
the property of the State, depots of arms, means of 
transport, stores and supplies, and, generally, all mov- 
able property belonging to the State which may be used 
for military operations. 


All appliances, whether on land, at sea, or in the air, 
adapted for the transmission of news, or for the trans- 
port of persons or things, exclusive of cases governed by 
naval law, depots of arms, and, generally, all kinds of 
ammunition of war, may be seized, even if they belong 
to private individuals, but must be restored and com- 
pensation fixed when peace is made. 
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QUESTIONS PRESENTED 


1. Whether it was ‘‘clearly erroneous” for the District 
Court not to find that the vested money, which appellants 
seek to recover in this action under Section 9(a) of the 
Trading with the Enemy Act, was adequately identified as 
the same money which appellants claim they owned. 

2. Whether the District Judge properly excluded a recital 
in the Vesting Order which was offered for the truth of the 
matter recited. 

3. Whether, in this action de novo, the District Judge 
was correct in excluding findings contained in a decision 
| pendered in an administrative hearing with respect to the 
vested property. 

4. Whether, assuming adequate identification (See Q. 
1, supra), it was ‘‘clearly erroneous”’ for the District Court 
not to find that appellant Philippine National Bank was in 
fact the beneficial owner of the money which was eventually 

vested. 
| 5. Whether, assuming adequate identification, appellant 

Bank of the Philippine Islands, on the record before this 
' Court, has shown by a preponderance of the evidence that 
the money which it was required to surrender in 1943 
became commingled with other funds, a part of which was 
eventually vested. 

6. Whether, in the circumstances of this case, it was 
proper under international law for the Japanese as bel- 
ligerent occupants to require appellant Bank of the Philip- 
pine Islands to exchange its Philippine currency for Japa- 
nese military currency. 

7. Whether, in the circumstances of this case, it was 
proper under international law for the Japanese as bel- 
ligerent occupants to require the surrender of money held 
by appellant Philippine National Bank either as a ‘‘requisi- 
tion,”’ ‘‘contribution,’’ ‘‘forced loan’’ or as government 
property. 
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Counterstatement of the Case 
The evidence re: BPI’s claim that the money it turned over 
to Nampo was commingled with other money, half of which 


of the money sent by Nampo in March 1943 to Bacolod 
The evidence re: the claim that the money found and vested 
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Yoshida : 
The decision of the District Court 


Summary of Argument 


L The Trial Judge’s conclusion that appellants had failed 
to sustain their burden of proof.on the issue of identify- 
ing the vested money was fully justified 

A. It was not clearly erroneous for the Trial Judge 
not to find that the money vested was the balance 
of the. money delivered by PNB, Bacolod, to 
the Bank of Taiwan, particularly since appel- 
lants had the burden of proof and the credibility 
of the witness on whom they relied was seri- 
ously impaired 

B. Appellant is mistaken in its contention that the 
trial judge should have admitted into evidence 
and given conclusive effect to a descriptive recital 
in the vesting order. United States v. Chemi- 
cal Foundation is distinguishable 

C. The Trial Judge correctly excluded in this de novo 
action the Director's finding made in the admin- 
istrative proceeding 

II. In the court below, PNB had the burden of showing that 
it was the owner of the money sent by Nampo to Bacolod 
and not merely a creditor in respect thereof. In this 
court, PNB has the heavier burden of showing that it 
was clearly erroneous for the Trial Judge not to find 
that it was the owner 
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to Bacolod, and the trial judge does not seem to have 
made a finding in respect thereof. Nevertheless, on the 
record before this Court, BPI has failed to establish by 
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was sent to Bacolod 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE! 


By Vesting Order No. P-285, dated August 5, 1947, 
662,387 in Philippine Treasury Certificates and ?289,000 
in Philippine National Bank Notes were vested as Japa- 


2 Certain of the documents printed in the Joint Appendix were offered for 
identification and were not admitted into evidence (See J.A. 191-195, 204-210). 
Nevertheless, BPI in its brief relies on matters included therein to support 
parts of its statement of the case without even attempting to show that the 


(1) 
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nese property (J.A. 189). Appellant Bank of the Philippine 
Islands (hereinafter known as BPI) and Appellant Philip- 
pine National Bank (hereinafter known as PNB) brought 
separate suits under Section 9(a) of the Trading with the 
Enemy Act (hereinafter known as the Act), which were 
later consolidated for trial (J.A. 6-8, 10-13, 15).? 

Both appellants sue for return of virtually the same 
moneys. The BPI claims ?'638,000 in Treasury Certificates 
of the vested currency, contending that immediately prior 
to vesting it had a lien thereon to that extent. PNB sues 
for return of the entire amount of the vested currency, 
claiming that immediately prior to vesting it was the owner 
of the entire amount. Appellees filed answers denying the 
claims of pre-vesting ownership made by both appellants 
(J.A. 9, 14 and 15). 

After trial on the merits and after consideration of post- 
trial briefs of all parties, the District Court filed its mem- 
orandum opinion, containing findings of facts, wherein it 
concluded that neither appellant had established its claim 


of pre-vesting ownership (J.A. 308-328). Accordingly, the 
District Court entered judgment for appellees (J.A. 329). 
Both appellants appealed (J-A. 330, 331). 


i 


documents were crroneously excluded. (See BPI’s J.A. references to pp. 191. 
194, 195 in BPI’s Brief, p. 6, line 6; see also BPI’s Brief, p. 6, Ist full par.). 

Likewise, BPI cites as facts statements in the District Court’s opinion 
which merely summarize BPI’s contentions. (See, e.g. BPI’s J.A. reference 
to pp. 312 and 314 in its Brief, p. 6. line 7; id., BPI Brief, p. 6, last line of 
Ist full par.; see also J.A. references to pp. 312, 313 and 316 in BPI’s Brief. 
p. 9, last line of paras. 1 and 2 and on p. 10, last line of 3d par.) 

PNB also relies on excluded evidence, without even suggesting that the 
evidence was erroneously excluded. See. eg., PNB’s reference on p. § of its 
Brief to PNB Exhibit 8, which is printed on page 300 of the J.A. and which 
the Trial Judge excluded (J.A. 172-173). 

4 Section 3 of the Philippine Property Act of 1946, as amended (22 US.C. 
1382), which is reprinted on page 54 of BPYI’s Brief, provides that the Trading 
with the Enemy Act shall remain in force in the Philippines after July 4, 1946 
and that the powers conferred by its terms upon the President shall continue 
to be exercised by him or his delegate with respect to the Philippines. How- 
ever, the net proceeds of Philippine vested property remaining upon comple- 
tion of administration are required by the terms of Section 3 to be paid over 
to the Republic of the Philippines. 
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For the sake of clarity, we shall briefly describe the 
background events out of which the claims asserted here 
arise and shall follow this with a detailed summary of the 
evidence. 

Prior to the Japanese occupation of the Philippines, 
“emergency”? currency was issued pursuant to the au- 
thority of the Philippine Commonwealth Government be- 
cause of a shortage of currency in certain of the Islands, 
including the Visayas, a group of islands in the Philippines 
which lie to the south of Luzon on which Manila is located. 
Soon after the occupation, the Japanese banned the circula- 
tion of the ‘‘emergency”’ currency and proclaimed the 
Japanese Military peso as legal tender. The regular pre- 
war Philippine currency was permitted to circulate as legal 
tender, together with Japanese military pesos. (J-A. 
64-65.) 

Early in 1943, the Japanese decided on a program of 
redeeming the ‘‘emergency’’ notes by exchanging them 
for pre-war Philippine currency, which consisted of PNB 
notes and Philippine treasury certificates. - On March 
15, 1943, Executive Orders 135 and 136 were issued 
by the head of the Japanese puppet government, some- 
times referred to as the Central Administrative Or- 
ganization and sometimes as the Philippine Executive 
Commission (J.A. 217-231). These Executive Orders 
provided for the registration and redemption of emer- 
gency notes. By Section 9 of Executive Order 136, an 
‘‘EBmergency Notes Reserve Fund’’ was created out of 
available funds in the National Treasury and this fund 
was to be used exclusively for the redemption of emergency 
notes (J.A. 229-230). By Section 2, the branches of PNB 
were designated to act as redemption agents in those areas 
where PNB maintained branches (J.A. 226-227). In other 
areas, local treasurers were designated as the redemption 
agents (J.A. 227). 

On or about March 9, 1943, a few days before the issuance 
of the Executive Orders, large batches of currency, which 
included principally pre-war Philippine currency, were 
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shipped from Manila by Nampo Kaihatsu Kinko® to the 
outlying branches of PNB at Bacolod, Iloilo and Cebu (all 
located in the Visayas), and to Davao (located on Mindanao, 
the southernmost island in the Philippines and the one 
farthest from Manila). Bacolod was sent 2,021,200; 
Tloilo 2,021,200; Cebu 1,300,000; Davao 300,000 (J.A. 
256, 258, 260, 261). The record does not show the amount 
of currency, if any, shipped to other branches of PNB. Nor 
does it show the amount, if any, shipped to other areas, in 
which PNB had no branches. 

The Bacolod branch of the PNB received its redemption 
money on March 12, 1943 (J.A. 296, 297) and on that day 
opened an account on its books entitled, ‘‘Cash on Hand— 
ENRF”’ (an abbreviation for Emergency Notes Redemp- 
tion Fund) with this sum of 2,021,200 as the opening 
balance (J.A. 93-94, 271). About two years later, on March 
2, 1945, there was ?917,749 in the Emergency Notes Re- 
demption Fund account at the Bacolod branch of PNB. 
This sum, together with 172,292 in its operating fund 
account, or a total of #1,090,041 in Philippine currency, was 
turned over to the Bacolod branch of the Bank of Taiwan * 
pursuant to an order of the Japanese High Command (J.A. 
212, 213). 

The Japanese forces left Bacolod in the latter part of 
March of 1945 (J.A. 183). Units of the American Army 
later found 952,000 in Philippine currency at Patag (J.-A. 
170). It was this currency which was later vested. 

The facts which BPI sought to establish are as follows,: 


with other currency. 


4,042 half of which was sent 
4,042,400, halt on ye 

*Nampo Kaihatsu Kinko, also known as Southern Regions Development 
Bank, and hereinafter referred to as “Nampo,” was a financial agency of the 
Japanese. It was established by the Japancse in Manila in mid-1942 (J.A. 
65). Its functions, among other things, were to disburse payments for the 
Army, to issue Japanese military notes and to help Japanese civilian organiza- 
tions who were starting to operate in the Philippines (J.A. 38). 

«The Bank of Taiwan was a Japanese bank: established in the Philippines 
long before the Japanese occupation (J.A. 52). 
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of PNB and was used by that branch to set up the ENRF 
account on March 12, 1943. The 1,091,041, or at least the 
bulk of it, was what was left of the ENRF account and the 
money vested is the balance of the 71,091,041 which the 
Bacolod branch of PNB turned over to the Bank of Taiwan 
on March 2, 1945. Thus, accordin to BPI, the money found 
and vested represents the balance of the Bacolod half of a 
fund which Nampo originally created in Manila by com- 
mingling BPI’s * other money. = 
B, like BPI, sought to establish that the money found 
and vested is in fact the balance of the ?1,090,041 which 
the Bacolod branch turned over to 
Tt-does not, however, share with BPI the claim that the 
#4,042,400, shipped from Manila by Nampo in March 1943 
included any of BPI’s money. PNB sought to establish that 
the 4,042,400 was its own money which it had deposited 
with Nampo a few days prior to the shipment and that it 
was the beneficial owner of the money held by the Bacolod 
branch in the ENRF account. 


The evidence re: BPI’s claim that the money it turned over 


to Nampo was commingled with other money, half of 
which was shipped to Bacolod: 


. By order of the American High Commissioner for the 
Philippines issued December 20, 1941, just prior to the fall 
of Manila, all banks were required to deliver to him their 
Philippine currency (J.A. 57). BPI turned over all its 
currency, except for an amount in excess of #600,000 which 
it retained to cover normal month-end expenses and a 
yearly dividend. Because of war-time conditions, BPI could 
not reopen to make the anticipated disbursements. Hence, 
the 600,000 some odd pesos remained in its vaults when it 
reopencd for business under the Japanese occupation (J.A. 


Nampo specifically ordered BPI 
_to deposit(to its account’with Nampo or to turn over in 


éxchange for Japanese military notes all of the Phi 


oT in its vaults up to and inc ding 20 neso.notes (J.A. 
232). february 27, 1943, the Japanese military authori- 


@ 

ties confirmed that BPI was required to comply with 
Nampo’s order (J.A. 233-234). On the same day, Abrille, 
who was then assistant cashier of BPI (J.A. 36), went over 
to Nampo to arrange for the delivery. At this time, he 
talked with Higuchi, the sub-manager of Nampo. Accord- 
ing to Abrille, een STE 
to Bacolod, for use in the redemption program, the Philip- 
pine Currency Vv which BPI was etna ta eticar to 

apo A. 44). [Abrille’s testimony regarding 
Higuchi’s statement as to Nampo’s intention was admitted 
solely to show Higuchi’s then “State of mind”’ (J.A. 44).] 

Between March 2 and March 9, 1943, BPI delivered to 
Nampo approximately’643,000_in Phili i y, of 
which 5,000 was in com and the balance in Philip- 
pine treasury certificates (J.A. 49-48, 55, 235). In- 
cluded in the 638,000 in treasury certificates was 162,000 
in denominations of 20 pesos (J.A. 235, 237). BPI received 
in return for the total of 643,000 an equivalent amount in 


Japanese military pesos (J.A. 48).° —_—_—_—_ 
Rording to PNB records in evidence, PNB in Manila 
added to the account it maintained with Nampo by deposit- 
ing on March 4 anda, 1943, a total of approximately 
| ee 000, of which about #3,700,000 was_in Philippine 
oe ee A. ay PNB records show a withdrawal on 
March 9, 1943 of 4,042,400 from its account with Nampo 

(J.A. 249). fae a 

On March 9, 1943, Nampo shipped out 4,042,400 in 
fearreney, half to Bacolod and half to Iloilo. It will be re- 
called that the BPI ?638,000, which Higuchi on February 
27 said Nampo intended to send to Bacolod, included 
J %162,000 in denominations of 20 pesos (J.A. 235, 237). 


® According to Abrille. BPI scgregated these particular Japanese military 

pesos, although exchanging them subsequently for military pesos of larger 

denomination which BPI also kept segregated in its vaults (J.A. 48, 55, 56). 

On cross, Abrille admitted th: pesos were legal tender and could 

5 E creenes—IA 57, ol). He also ad- 

BPT had been taking in and paying out military pesos (J.A. 54) 

and that at the beginning of March 1943, BPI had in excess of 2% million 

military pesos in cash on hand over and above the 643,000 BPI received 
in the exchange with Nampo (J.A. 59, 60, 238). 


er 


7 


(he curréncy received at Bacolod, however, did not include 
ANY 20 peso notes (i fi. 196-29) Fs 

In addition to the 4,042,400 shipped to the branches 
of PNB at Bacolod and Iloilo, Nampo sent currency to 
Cebu and Davao (J.A. 260, 261). The record does not 
show the amount of currency, if any, sent by Nampo to 
other branches of PNB. Nor does it show the amount of 
currency, if any, sent by Nampo to cities and counties 
in which PNB had no branches. 

In 1955, Abrille of BPI was in personal contact with 
Higuchi of Nampo in Japan in connection with this case 
(J.A. 49-51). Higuchi, however, was not called to testify. 
1 Nor was his deposition taken. 


The evidence re: PNB’s claim that it was the beneficial 
owner of the money sent by Nampo im March 1943 to 
Bacolod: 


PNB’s evidence on this issue consisted of the testimony 
of Mr. Eusebio Villatuya and certain of its records. On 
direct examination, Villatuya testified that he is an account- 
ant, that he started with PNB in 1940 and that for the past 
five years has been PNB’s chief accountant (J.A. 61). On 
or about December 20, 1941, American High Commissioner 
Francis Sayre issued an order requiring all banks in Manila 
to surrender their Philippine money. PNB _complied with 
that order tts §3). The Japanese immediately upon their 
entry mto Manila on January 2, 1942 proclaimed the 
Japanese military peso legal tender, acceptable for general 
circulation. PNB, as well as other banks in Manila, re- 
opened for business February 3, 1942, pursuant to procla- 
mation (J.A. 63-65). In addition, the Japanese ordered 
the banks to deposit to their account with Nampo the pre- 
war Philippine currency in their vaults (J.A. 67). 

atuya said that he had brought with him all the avail- 
able books and records of PNB pertaining to this claim 
(J.A. 69) and proceeded with an explanation of the entries 
in the books. According to these entries, as interpreted by 
Villatuya, PNB in Manila on March 4, 1943 had as cash 
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on hand some ® 000 in Philippine ency, consisting 
of 377.50 in Philippine treasury certificates and 
in Philippine bank notes; on March 4 and 5, 1943, 

a posited with Nampoa total of 2,454,671 in treasury 
certificates and on March 4, P 1,341,500 bhinppme bank 
notes leaving PNB with a balance of about 580,000 in 
Philippine currency in its vaults—?451,697.50 in treasury 
certificates and 131,100 in Philippine bank notes (J.-A. 
70-71). 

The PNB records show that on March 9, 1943, PNB 
credited its ‘‘Due from Nampo”’ account in the amount of 
74,042,400 (J.A. 249). This Villatuya explained repre- 
ented a withdrawal by PNB from its account with Nampo. 
(J.A. 72-73, 245). The records further show a debit on 
the same date of half this amount, or ?2,021,000, to PNB’s 
“Due from Bacolod Branch’? account and of half of its 
“Due from Iloilo Branch’’ account, with an explanatory 
comment, ‘‘Cash Rem. You Through Nampo’’ (J.A. 256, 
258). The entries of March 9, 1943 were made ‘‘pending 
arrangement with the Central Administrative Organiza- 
tion for whose account the said cash was sent.’’ See BPI, 
Exhibit 4 (J.A. 211). On March 11, 1948, these same branch 
aceounts each show a credit in the same amount as the 
debit of March 9, with the following explanatory comment, 
“To reverse entry March 9 Re Cash Rem. to you through 
Nampo ... in as much as above amt. was shipped for ace. 
of Central Administrative Organization.”’ (J.A. 256, 258, 
73). On the same day, its ‘‘Accounts Receivable’’ show a 
debit in the amount of 4,042,400 due from the Central 
Administrative Organization (J.A. 252, 76). 

On March 12, 1943, the manager of the Bacolod branch 

tf PNB acknowledged receipt from Nampo of 2,021,200, 
3 sn in Philinnine 


ili farrency (J.A>296). The receipt noted 
oney was being kept ‘‘in the vault of the Provincial 


reasurer of Occ. Negros ° in the Provincial Capitol.’’ The 


* Bacolod is located on Negros, one of the islands in the Visayas. 
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books of the Bacolod branch show that on the same date as 

the receipt, March 12, a cash on hand account was set up 

with the designation ‘‘(EN 227 and 2,021,200 was 
Gebited tothe account J Sea The unused redemption 
funds remained Im this account up to March 1945, when 

they were turned over to Yoshida, Manager of the Bank 

of Taiwan (J.A. 213). 

On April 1, 1943, a credit of #2,021,200 was entered on the 
books of the Bacolod branch in the ‘‘Due to Manila Office”’ 
account, preceded by the remark that it represented the 
‘‘amount received from [Nampo] for the redemption of 
... Emergency Circulating Notes—3/12/43.”” (J.A. 279). 
A debit to the same account and in the same amount was 
entered April 6, 1943, preceded by the notation, ‘Reversing 
above entry of April 1, 1943 for credit to Central Adminis- 
trative Organization.”? (J.A. 279). On the same day, an 
account entitled, ‘‘Central Administrative Organization’’ 
was set up and credited with the same amount (J.A. 277). 

The PNB books of the Manila office show that on October 
11, 1943 an ‘‘Emergency Notes Redemption Fund 
(C.A.0.)’? Account was set up and credited with P5,642,400 
(J.A. 254). On the same day, the Manila office books show 

\ debits to the accounts of the Bacolod, Doilo, Cebu, and 
Davao branches in the amounts, respectively, of ?2,021,200, 
$2,021,200, 1,300,000 and 300,000 (J.A. 257, 259-261). 
Preceding the debit in each account was the comment, 
‘‘Cash Ree. by That Br. for the Purpose of Redeeming 
Emergency Notes in Accordance with Ex. Orders 135 and 
136.’ (Id.) Villatuya said the October 11 entries were 
made when the redemption program terminated and repre- 
sented a transfer from the books of the branches of the 
“‘payables’’? to the Central Administrative Organization, 
to a similar ‘‘payable’’ in the books of the Manila office 
(J.A. 79). 

After the termination of the occupation a ‘‘Suspense 
Account’? was set up on the PNB books to summarize 
the losses of that bank which were to be written off 


7 Emergency Note Redemption Fund. 


pursuant to legislation of the post-occupation Philippine 
Government (J.A. 77-78, 262-267). The account receivable 
from the ‘‘puppet government’’ was written off as a loss 
to the ‘Suspense Account’’ (J.A. 76-77, 264-265, line 5). 
Similarly, #4,142,412.47 of the payable, entitled ‘‘Hmer- 
gency Notes Redemption Fund (C.A.0.)’? (J.-A. 255) was 
written off on the credit side of the ‘“‘Suspense Account’’ 
(J.A. 247, 263, 267) to offset losses of assets recorded on 
the debit side of this account (J.A. 151). 

~ On cross-examination, Villatuya testified that in 1943 
he was in his twenties; that at that time he worked in the 
statistical section of the bank, and that he was not the 
person who made the original bank entries which he was 
called upan to interpret in the trial below (J.A. 116-119). 
Villatuya admitted that there were negotiations between 
the ‘‘upper levels’’ of the PNB and the Japanese in regard 
to the money to be used in the redemption program, in 
which he did not participate and to which he was not a 
witness (J.A. 115-116). He also acknowledged that he 
did not know where PNB got its money with which to re- 
open for business under i 


these funds or have any recollection of 
what these records would show. -140). In regard 
to the ®3,700,000 in Philippine currency which he said was 
deposited with Nampo in March 1943, he said that it was 
composed of 1,000,000 which PNB called in from its 
branches and deposits of Philippine currency received from 
February 3, 1942 to the beginning of March 1943 (J.A. 153) ; 
but he did not bring with him any records bearing on this, 
although there were such records (J.A. 140, 152-153, 161- 
162). 


The evidence re: the claim that the money found and 
vested was the balance of the money Buenaventura 
turned over to Yoshida 


Mr. Jose Buenaventura was the Acting Manager of the 
Bacolod branch of PNB during the Japanese occupation. 
Be testified on direct examination that on March 12, 1943 
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he had received from Nampo #2,021,200 in wooden boxes 
(J.A. 165-166); that on March 1, 1945, Mr. Yoshida, the 
Manager of the Bank of Taiwan in Bacolod, delivered a 
letter to him directing him ‘‘By order of the Japanese Im- 
perial Forces”’ to turn over to the Bank of Taiwan all of 
its Philippine notes; and that, after getting written con- 
firmation from the Japanese High Command in Bacolod, 
he delivered 1,090,041 in Philippine currency to Yoshida, 
for which Yoshida on March 2, 1945 gave him a receipt, 
“By order of the High Command”? (J.A. 166-167, 212-213).° 

Buenaventura further testified on direct that he and his 
men packed the money in bundles of 100 pesos wrapped with 
printed Philippine Treasury Notes Wrappers; that the 
bundles were placed in pine boxes; that the boxes were not 
uniform in size; that they came fron: the Bank’s storage 
room; that they were the same boxes as those in which 
the money was delivered in 1943 from Nampo; and that 
these boxes bore Japanese characters in black paint on 
them but that he did not know what the characters meant 
(J.A. 167-168). 

Continuing on direct, Buenaventura testified that three 
days after the liberation on March 28, 1945 of Bacolod he 
reported the seizure of the Bank’s money to Lt. Crawford, 
an American Army finance officer; that a few days later 
Lt. Crawford asked him to come to the Capitol Building to 
see if he could identify money in boxes which Lt. Crawford 
told him had been captured by the Army at Patag; that on 
April 8, 1945, when he saw the boxes, he told Lt. Crawford 
that they are ‘‘the very boxes’’ which he had turned over 
to Yoshida five weeks earlier and that he felt ‘‘pretty 
sure’’ that the money was the same as that taken from the 
bank; that the boxes had the Japanese characters on them; 
that the wrappings were the same and that he ‘‘felt pretty 
sure’’ they were the same monies as were packed by him 
into the boxes turned over to Yoshida (J.A. 170-171). 


* The 1,090,041 represents the balance of the “Emergency Notes Redemp- 
tion Fund” plus some operating cash. 
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* The 1,090,041 represents the balance of the “Emergency Notes Redemp- 
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Buenaventura admitted that he 
had previously tes ministrative claims hearing 


| in 1949 that the boxes he had used to pack the money in, 
| or some of them, were boxes which he had originally re- 


ceived from the local office of the Bank of Tawain, just 


| across the street (J.A. 180). d that at the 
| previous administrative hearing 


he bad told the Army in 1945 whi 

as to identification marks on the boxes, 

were no jdentification m 

B 

of the serial numbers 0: 

poxes (J.-A. 178)- H 
d were commonly used by the Japanese 
from one place to another and that 

ed ‘‘one box looked very much like 


). 

ed that he packed the money handed 
(J.A. 184) and that he 
though he bad not 
counted them (J. a that at the adminis- 
trative hearing i i e money 
handed over to Yoshida was in ‘around 50 boxes”’ (J.A. 

184-185). 

Buenaventura also acknowledged on cross that his bank 
in Bacolod was closed between May 4942 and April 1943 ; 
that the Bank of Taiwan during that period took care of 
the banking needs of the community and that there was at 
that time Philippine currency in circulation, which must 
have been brought from Manila (J-A. 181, 183). He fur- 
ther testified that of the two million pesos his bank had 
received from Nampo in 1943, it had disbursed about a mil- 
lion between April 1943 and March 1945 (J.A. 176-177). 

In addition to the testimony of Buenaventura, 4 letter 
from Buenaventura to the President of PNB, dated April 
10, 1945, was received in evidence (J-A. 914). The letter, 
which described the condition of the Bacolod branch, re- 


—_——— 
* On redirect, Buenaventura said that by his answer to the Army, he meant 
that there were 00 identification marks that he had put oD (J.A. 188). 
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ported Buenaventura’s conclusion that the money which 
the Japanese had ordered transferred to the Bank of 
Taiwan had been captured by the American forces except 
for something over ?100,000.?° 


The Decision of the District Court 


The District Court found that appellants had not shown 
by a preponderance of the evidence that the money vested 
was the money which Buenaventura (the Bacolod branch 
of PNB) had turned over in March 1945 to Yoshida (the 
Bank of Taiwan) (J.A. 323-324). As to PNB, the Court 
found that PNB had not shown by a preponderance of the 
evidence that it was even the beneficial o 
turned over to the Ba’ =-324-325). 

In addition, the Court held that at any rate the taking of 
the money in March 1945 in the circumstances of this case 
to purchase foodstuff and supplies from the Filipinos was 
sanctioned by international law (J.A. 326-327). Conclud- 
‘sing that PNB was a private commercial bank, the Court, 
however, refused to hold that the money turned over by the 
PNB branch in March 1945 was money which under Article 
53 of the Hague Regulations was property of the govern- 
ment and therefore rejected the argument that the taking 
was sanctioned by international law on the additional 
ground that the money was government-owned (J.A. 326). 
‘> The Court further held that the action of the Japanese 

/ in 1943 in requiring BPI to surrender its Philippine pesos in 

exchange for Japanese military pesos in the circumstances 

of this case was valid under international law (J.A. 
-322). 


SUMMARY OF ARGUMENT 


I 


This Court should not overturn, as clearly erroneous, the 
Trial Judge’s refusal to find that the money vested was the 


” The counterstatement does not purport to describe documents which the 
Trial Court completely excluded or excluded in so far as the document was 
offered to show the truth of the matter contained therein (Sce, e.g., BPI Ex. 
1, J.A. 189, 18; BPI Ex. 2, J.A. 191, 25; BPI Ex. 2a, J.A. 196, 25; BPI Ex. 3, 
J.A. 204, 28; BPI Ex, 19, J.A. 241, 61; PNB Ex. 8, J.A. 300, 172-173). 
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On cross examination, Buenaventura admitted that he 
had previously testified on an administrative claims hearing 
in 1949 that the boxes he had used to pack the money in, 
or some of them, were boxes which he had originally re- 
ceived from the local office of the Bank of Tawain, just 
across the street (J.A. 180). He also admitted that at the 
previous administrative hearing when he was asked what 
he had told the Army in 1945 when questioned by them 
as to identification marks on the boxes, he said, ‘‘There 
were no identification marks on the boxes.’”’ (J.-A. 178). 

Buenaventura acknowledged that he had not made a list 
of the serial numbers of the currency he had packed in the 
boxes (J.A. 178). He likewise acknowledged that the 
packing boxes he used were commonly used by the Japanese 
to transfer money from one place to another and that 
among the boxes he used ‘‘one box looked very much like 

e other.’? (J.A. 179). 

Buenaventura testified that he packed the money handed 
over to Yoshida in about 24 boxes (J.A. 184) and that he 
saw about 24 boxes at the Capitol, although he had not 
counted them (J.A. 185). He admitted that at the adminis- 
trative hearing in 1949 he had testified that the money 
handed over to Yoshida was in “around 50 boxes’’ (J.A. 
184-185). 

Buenaventura also acknowledged on cross that his bank 
in Bacolod was closed between May 1942 and April 1943; 
that the Bank of Taiwan during that period took care of 
the banking needs of the community and that there was at 
that time Philippine currency in circulation, which must 
have been brought from Manila (J.A. 181, 183). He fur- 
ther testified that of the two million pesos his bank had 
received from Nampo in 1943, it had disbursed about a mil- 
lion between April 1943 and March 1945 (J.A. 176-177). 

In addition to the testimony of Buenaventura, a letter 
from Buenaventura to the President of PNB, dated April 
10, 1945, was received in evidence (J.A. 214). The letter, 
which described the condition of the Bacolod branch, re- 


° On redirect, Buenaventura said that by his answer to the Army, he meant 
that there were no identification marks that he had put on (J.A. 188). 


13 


ported Buenaventura’s conclusion that the money which 
the Japanese had ordered transferred to the Bank of 
Taiwan had been captured by the American forces except 
for something over ?100,000.° 


The Decision of the District Court 


The District Court found that appellants had not shown 
by a preponderance of the evidence that the money vested 
was the money which Buenaventura (the Bacolod branch 
of PNB) had turned over in March 1945 to Yoshida (the 
Bank of Taiwan) (J.A. 323-324). As to PNB, the Court 
found that PNB had not shown by a preponderance of the 
evidence that it was even the beneficial o 
turned over to the B 324-325). 

In addition, the Court held that at any rate the taking of 
the money in March 1945 in the circumstances of this case 
\to purchase foodstuff and supplies from the Filipinos was 
sanctioned by international law (J.A. 326-327). Conclud- 
sng that PNB was a private commercial bank, the Court, 
however, refused to hold that the money turned over by the 
PNB branch in March 1945 was money which under Article 
53 of the Hague Regulations was property of the govern- 
ment and therefore rejected the argument that the taking 
was sanctioned by international law on the additional 
ground that the money was government-owned (J.A. 326). 
". The Court further held that the action of the Japanese 

/ in 1943 in requiring BPI to surrender its Philippine pesos in 

‘ exchange for Japanese military pesos in the circumstances 

of this case was valid under international law (J A. 
-322). 


SUMMARY OF ARGUMENT 


I 


This Court should not overturn, as clearly erroneous, the 
Trial Judge’s refusal to find that the money vested was the 


%” The counterstatement does not purport to describe documents which the 
Trial Court completely excluded or excluded in so far as the document was 
offered to show the truth of the matter contained therein (See, e.g., BPI Ex. 
1, J.A. 189, 18; BPI Ex. 2, J.A. 191, 25; BPI Ex. 2a, J.A. 196, 25; BPI Ex. 3, 
J.A. 204, 28; BPI Ex. 19, J.A. 241, 51; PNB Ex. 8, J.A. 300, 172-173). 
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balance of the money turned over -by Buenaventura to 
Yoshida. Appellants had the burden of proof. Their only 
witness was Buenaventura. His identification was inade- 
quate and the Trial Judge, who saw and heard him, found 
that “his testimony was not as positive as it could have 
been and his eredibility was seriously impaired on cross- 
examination”’ (J.A. 324). 

The Trial Judge was plainly correct in refusing to admit 
into evidence and give binding effect to a recital in the vest- 
ing order which was offered to show the truth of the matter 
recited thereby. The recital was not essential to a descrip- 
tion of the vested property. It was not required under the 
statute to make a valid seizure. And it is settled that even 
those findings in a vesting order which are required are 
relevant only for purposes of enabling the Custodian to 
obtain immediate possession of property he decides to vest; 
but in a suit under Section 9, they are irrelevant. 

The Trial Judge was likewise correct in refusing to ad- 
mit the findings of the Director of the Office of Alien Prop- 
erty made in the administrative hearing. Those findings 
were made in a quasi-judicial capacity and represented 
merely the Director’s evaluation of such evidence as was 
before him on an issue which it was the function of the 
court in this trial de novo to resolve. Besides, the rules of 
evidence in the administrative hearing are not the same as 
those prevailing in the District Court. 


Il 


It was not clearly erroneous for the Trial Judge to refuse 
to find that PNB was the beneficial owner of the money 
sent by Nampo to the Bacolod branch of PNB. To meet 
its burden of showing that it was the owner, and not merely 


a, ce ee PNB relied on incomp 
records and the testimony of Villatuya. In 1943, he was 


in his twenties and in the statistical section of PNB, and 
did not make the original bank entries which he was called 
on to interpret, and admittedly had no part in the arrange- 
ments with the Japanese which would shed light on the 
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capacity-in which PNB held the money it claims to own. 
Such records as were produced plainly show that PNB held 
the money as fiscal agent for the Japanese puppet govern- 
ment. 


III 


It was unnecessary for the Trial Judge to resolve, and 
he apparently did not try to resolve, the issue whether 
the currency which BPI turned over to Nampo was_com- 
mingled with other currency to form a fund, half of which 
Nampo shipped to Bacolod. Should this Court, however, find 
it necessary to reach this issue, it should hold that on the 
basis of the record before it, BPL has failed ta cstablish-by a 


led_came from -acommingled fund whieh Taciuded 5™s 
money. There is no doubt that BPI turned over its Phil- 
ippine currency to Nampo. Beyond that, the doubts are 
considerable. BPI relies on the testimony of one of its 
ficials to the effect that Higuchi (a Nampo official) ex- 
pressed his belief on February 27, 1943 that Nampo in- 


tended to send the BPI money. to Bacolod. However, the 

Money which Nampo sent to Bacolod it sent on March 9 

and there was not a single 20 peso note included in the 

batch, whereas tif currency turned over by BPI to Nampo 

included 162,000 in 20 peso notes. Besides, BPI was re- 
,cently in touch with Higuchi in Japan; yet he was not 
] called upon to testify. 


IV 


The District Judge correctly held that the required ex- 
change of Philippine currency for Japanese occupation 
currency between BPI and Nampo was valid. That ex- 
change was governed by that part of the law of the United 
States which relates to the relations between a belligerent 
occupant and the inhabitants of the country occupied. The 
applicable part of the law of the United States is the 
Hague Regulations (signed and ratified by the United 
States) and the law of nations. The policy, as distin- 
guished from law of the United States during and just 
after World War II, as expressed in the Declaration of 
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Allied Nations of 1943, did not change this. In fact, that 
policy was in accord with the Hague Regulations and the 
law of nations. Also, whether the belligerent occupant 
has been found to have commenced an aggressive war does 
not prevent the application in the United States of these 
Regulations and the law of nations to test transactions 
between the occupant and the inhabitant. 

Under Article 43 of the Hague Regulations and the law 
of nations, the required exchange was lawful and title to 
the Philippine currency passed to Nampo. The American 
courts have decided that the occupant may regulate the 
currency and may make the money it issues legal tender. 
Furthermore, BPI admits that the purpose of this required 
exchange was to effectuate the redemption program so as 
to pacify certain portions of the Philippines. 


/ 


4 

The requirement by eee that the Bacolod branch 
of PNB turn over its Philippine currency to the Bank 
of Taiwan in March 1945 was lawful under Articles 49, 51 
and 52 of the Hague Regulations and the law of nations, 
and upon turn-over title passed to the Japanese. 

It was valid as a requisition, since it was for the needs 
of the Army and a receipt was given ‘‘By order of the 
High Command Japanese Imperial Forces.”” It was also 
valid as a contribution, and a forced loan. The distinction 
between contributions and requisitions, generally speaking, 
is that ‘‘contributions’?’ means money payments and 
‘‘requisitions”’ implies ‘‘transfers in kind,’’ but it is un- 
important in this case for the taking was of a particular 
kind of money peculiarly adapted for the purpose the 
Japanese had in mind, namely, that the retreating 
Japanese might use it to purchase food and supplies from 
the Philippine inhabitants. 


VI 


In addition, since PNB was more than 99 per cent owned 
by the Philippine Commonwealth Government and was 
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not as limited in its functions as is a private commercial 
bank, the money was validly taken under Article 53 of the 
Hague Regulations as state funds. Accordingly, title to 
the money passed to the Japanese. 


ARGUMENT 
I 


The Trial Judge’s Conclusion that Appellants Had Failed to 
Sustain Their Burden of Proof on the Issue of Identifying 
the Vested Money Was Fully Justified 


A. It was not clearly erroneous for the Trial Judge not to 
find that the money vested was the balance of the money 
delivered by PNB, Bacolod, to the Bank of Taiwan, 
particularly since appellants had the burden of proof 
and the credibility of the witness on whom they relied 
was seriously impaired. 


To ‘‘establish’’ their interest in the vested money under 
Sec. 9(a), both appellants were required to show, as one 
essential ingredient of their cause, that the money vested 
was the money turned over by PNB, Bacolod to the Bank 
of Taiwan in 1945. On that issue they had the burden of 
proof. Thorsch v. Miller, 55 App. D.C. 295, 5 F. 2d 118, 
122, app. dis., 274 U.S. 763; Beck v. Clark, 88 F. Supp. 565 
(Conn.), aff’d 182 F. 2d 315 (C. A. 2); Feller v. McGrath, 
106 F. Supp. 147, 149 (W.D. Pa.), aff’d, 201 F. 2d 670 (C.A. 
3), cert. den. 346 U.S. 831; LaDue v. Rogers, 259 F. 2d 905, 
cert. den. US. , No. 635, February 24, 1959. The 
trial judge held that the ‘‘record of the case does not prove 
this point to the satisfaction of this Court’’ (J.A. 324), and 
it has not been proven by a preponderance of the evidence 

. 2? (J.A. 327-328). Before this Court, however, appel- 
lants carry a heavier burden. They must show that the 
trial judge, who saw and heard appellants’ witness and 

--was in the best position to pass on his credibility, was so 
clearly erroneous in his finding that it should be overturned. 
Rule 52(a), Fed. Rules Civ. Proc. 


\ 
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To show clear error, appellants rely on a witness (Mr. 
Buenaventura) whose ‘‘credibility’’ the trial judge found 
“was seriously impaired’’ (J.A. 324), a letter this same 
witness had written stating his conclusion as to the identity 


of the two funds (J.A. 214-216) and cortain cinsnmstence® 
Af time, place and amount (BPI Brief; pp. 37-38) which & 


most would merely have been consistent with a finding that 
the two funds were the same (had such a finding been made). 
Appellants’ evidence does no more, certainly, than show 
that the money transferred m the Bacolod branch of 
PNB on March 2, 194K@ni 

But such a showing is searcely sufficient to constitut 
pe See, United States v. ellow Cab Co., 338 U.S. 338, 


By Buenaventura’s testimony it was sought to establish 
the identity of the two funds. His testimony as to the 
identification was as follows: On April 8, 1945 he went to 
the Capitol Building in Bacolod and saw a number of pine 
boxes which he was told had been captured by the Army in 
Patag; he told Lt. Crawford (an Army finance officer) that 
those were ‘‘the very boxes’’ taken from his bank and he 
“felt pretty sure’’ that the money in the boxes was the 
money he had delivered to Yoshida (manager of the Bacolod 
branch of the Bank of Taiwan) ; that the boxes were opened 
in his presence and the money turned out on the floor, and 
it was in bundles with Treasury and PNB wrappers (J.A. 
170-171, 173). 

Translating Buenaventura’s testimony in terms of what 
he saw, as distinguished from inferences or conclusions, his 
evidence was that he saw in the Capitol pine boxes of the 
type he had handed over to Yoshida, that the number of 
boxes was similar, and the kinds of money contained therein 
were the same, Treasury certificates and PNB notes, as 
those Yoshida had taken and were wrapped in bundles with 
the same kind of wrappers. 

Buenaventura had not listed the serial numbers of the 
bills he had handed over to Yoshida (J.A. 178). So he 
could not make a positive identification on that basis. Of 
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course, a Treasury certificate for one peso or five pesos looks 
just like any other of the same denomination. 

Similarly, one pine packing box looks very much like 
another. As Buenaventura admitted, the boxes he used to 
pack the money and the boxes he saw at the Capitol were of 
the type commonly used by the Japanese to transport money 
and ‘‘one box looked very much like the other.’’? (J.A. 179). 
And, as Buenaventura had told the Army in April 1945, 
‘There were no identification marks on the boxes.’’ (J.A. 
178). 

As to whether there were in fact marks on the boxes by 
which they could have been identified, Buenaventura’s 
testimony was confused. On the stand he testified that the 
boxes in which he packed the money were the boxes re- 
ceived at PNB, Bacolod in March 1943, which Nampo had 
shipped from Manila and which bore black paint ‘‘charac- 
ters’’ in Japanese (J.A. 167-168, 179). Previously, in the 
administrative hearing, he had testified that the boxes, or at 
least some, were ones in which he had received money from 
the Bank of Taiwan which was across the street and with 
which his bank had had daily transactions from April 1943 
to March 1945 (J.A. 180, 181). As to the boxes which came 
from the Bank of Taiwan, his testimony was not clear 
whether they did, or did not, bear the identifying mark of 
that Bank, but if they did, the mark was in Japanese ‘‘char- 
acters’’ (J.A. 180). At any event, he does not read Japanese 
(J.A. 173, 179). So, his identification was not based in 
any way on the marks on the boxes. 

As to the number of boxes, Buenaventura testified on 
the stand that at the Capitol he saw about 24, although he 
had not.counted them (J.A. 185). He also testified that he 
packed the money handed over to Yoshida in about 24 boxes 
(J.A. 184), and he testified with great specificity that in 
1943 he received 54 boxes from Manila, 35 of Philippine 
notes and 19 of military notes (J.A. 184). If he received 
about 35 boxes containing 1,800,000 in Philippine currency 
(J.A. 296, 297), then 24 boxes was a consistent figure for the 
packing of a million in 1945 (J.A. 213). But on cross, 
Buenaventura admitted that in 1949, four years after the 
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event, he had said that the money handed over to Yoshida 
was packed in ‘‘around 50 boxes’’ (J.A. 185). 

It is understandable therefore that the District Judge, 
who saw and heard Buenaventura, was of the view that ‘‘his 
testimony was not as positive as it could have been and his 
credibility was seriously impaired ...”’ (J.-A. 324). Buena- 
ventura’s testimony as to the identification he had made 
at the Capitol—that the boxes were “‘the very boxes’’ taken 
from his bank and that he ‘‘felt pretty sure’’ that it was 
his bank’s money (J.A. 171)—must be regarded, as the 
District Judge quite plainly regarded it, as a conclusion 
based on the wishful thinking of a bank manager who had 
lost a substantial sum of money on March 2 and who some 
five weeks later saw a substantial sum of the same kind 
of money packed in the same kind of boxes. 

There were other factors to which the trial judge referred, 
which further reinforced his doubts as to whether the money 
found was the same money taken from the Bacolod branch 
of PNB. The money could have been the Bank of Taiwan’s 
own” money or it could have come from somewhere etse. 
A mf to Buenaventura himseli, the baco 
of the Bank of Taiwan, doing business right across the 
ii street from his own (J.-A. 180-181) for nearly a year had 
had Philippine currency even before March, 1943 (J.A. 
181, 183). It is highly probable that when the Japanese 
were beginning to retreat and were taking money from 
‘numerous banks’’ (J.A. 113), they would not take from 
the Bank of Taiwan just the million pesos handed over by 
Buenaventura and leave the Taiwan Bank’s own supply. 

Furthermore, the money found could have come from 
another source. As noted above, it was common knowledge 
that the Japanese during their retreat took money from 
‘numerous banks’? (J.A. 113). Philippine currency was 
far from rare on the Islands. PNB, Manila was receiving 
Philippine currency for deposit up to December 1943 and 
in smaller amounts during the latter part of the occupation 
(J.A. 153). Buenaventura’s own branch, from April 1943 
to March 1945, disbursed in Bacolod a.million pesos in Phil- 
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ippine-currency, or about the same quantity as was taken 
in March 1945. (J.A. 176). 

It was part of appellants’ case to establish that the money 
found came from the Bacolod branch of PNB. To do s0, 
they relied almost entirely on a discredited witness whose 
testimony at best bore only a limited aspect of the issue. 
As the trial judge said (J.A. 324): 


It seems in a case of this type that the plaintiffs 
would have taken the depositions of certain individuals 
such as the American military personnel and the Jap- 
anese Bank officials with a view toward strengthening 
their claims. Unfortunately, this was not done. 


In these circumstances, the trial judge’s findings are 
virtually unassailable, since the credibility of a witness 
90 U.S. App. D.C. 298, 195 F. 2d 780, 781, and the demeanor 
of an orally-testifying witness i ays assumed _t in 
ovTGMce, “Mforfessis v. Morfessis, 87 U.S. App. D.C. 292, 
TSEC 2d 468; Broadcast Music v. Havana, Madrid Res- 
taurant Corp., 175 F. 2d 77 (C.A. 2); 3 Wigmore, Ev. (3d 
Ed., 1940), §949. 


B. Appellant is mistaken in its contention that the trial 
judge should have admitted into evidence and given 
conclusive effect to a descriptive recital in the vesting 
order. United States v. Chemical Foundation is dis- 
tinguishable. 


. To supply the deficiency in their proof, appellant BPI 
sought below to rely on an unessential recital contained in 
Vesting Order P-285. Paragraph one of the vesting order 
contains the following description: 


1. That the property described as follows: The sum of 
662,387.00 in Philippine Treasury Certificates, de- 
posited with the accounts of Lt. Col. G. G. Woehrle, 
FD., Col. VO No. 1715, May 1945 to the credit of 
General Fund Receipt 213897 and 289,000.00 in 
Philippine National Bank Notes, presently in the 
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possession of Major D. Arnhols, Executive Officer of 
the Fiscal Director, Pumeycom, representing the 
balance of the money deposited by the Southern 
Regions Development Bank (Nampo Kaihatu 
Kinko) with the Philippine National Bank, Bacolod 
Branch, which were captured by the American 
Forces late in March 1945, 


is property within the Philippines owned ... by, a 
designated enemy country (Japan) ; 


BPI contends that the trial court erred in refusing to 
admit the vesting order in evidence to prove that the money 
captured by the American Army and later vested was in 
fact the balance of the money deposited by Nampo with the 
Bacolod Branch of PNB and which the Bacolod Branch 
turned over to the Branch of Taiwan. 

BPI’s contention manifests a misunderstanding of the 
machinery and operation of the Trading with the Enemy 
Act. The seizure provisions of the Act which were originally 
in force in 1917 were revitalized upon the outbreak of 
World War Il. See, Markham v. Cabell, 326 U.S. 404. 
Essential to the exercise of the powers conferred by these 
provisions was information relating to enemy property. 
Naturally this information had to be obtained largely from 
reports required of persons holding or having knowledge 
of such property.” With the large amount of enemy owned 
property in this country, such reports poured into the Office 
of the Alien Property Custodian in the thousands. See 
Annual Reports of the Office of Alien Property for the 
years 1943, et seq. The District Court in United States v. 
Chemical Foundation, 294 Fed. 300, had occasion to describe 
the very similar situation following the outbreak of World 
War I. It said (294 Fed. at p. 308) : 


... The reports of enemy-owned property called for by 
section 7(a) of the act began to pour in. They came by 
the thousands. The extent of enemy ownership was 


4 See, for example, General Orders Nos. 2, 3, 5, 12 and 14, 7 Fed. Reg. 4634, 
7 Fed. Reg. 4635, 7 Fed. Reg. 6199, 7 Fed. Reg. 9476 and 7 Fed. Reg. 10546. 
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+t trgndadinig’ It permeated every state-of the Union and 
‘every territory and insular possession. It affected 
every industry. Some it monopolized. It amounted in 
value to-hundreds of millions of dollars... . 


As would be expected, the information contained in these 
reports would be based largely on opinion and hearsay. 
Nevertheless, the scheme of the Act is such that the 
Custodian may seize property he believes to be enemy 
owned. For purposes of obtaining possession of property 
suspected of enemy ownership, his investigation is ex parte 
and without right of review. All questions arising from his 
mistakes must be treated in suits under Section 9 of the 
Act. As Judge Learned Hand put it, in a widely cited 
Trading with the Enemy Act case, Kahn v. Garvan, 263 Fed. 
909, 916 (S.D.N-Y.) : 


~.. The Act intends the immediate reduction to posses- 
sion of all property which the Custodian shall decide to 
be enemy property; all questions arising from his 
mistakes, or even from his oppressive and arbitrary 


action, are relegated to suits under Section 9. By the 
capture, nothing is condemned, nothing confiscated, 
nothing concluded. .. . 


See also, Central Union Trust Co. v. Garvan, 254 U.S. 554, 
566, 568; Silesian American Corp. v. Markham, 156 F. 2d 
793, 798 (C.A. 2), aff’d sub nom. Silesian American Corp. 
v. Clark, 332 U.S. 469; National Savings & Trust Co. v. 
Brownell, 95 U.S. App. D.C. 370, 222 F. 2¢ 395, cert. den. 
349 U.S. 955; Application of Miller, 288 Fed. 760, 766 (C.A. 
2); Camp v. Miller, 286 Fed. 525 (C.A. 5); Baltimore & 
Ohio R. Co. v. Sutherland, 18 F. 2d 560 (C.A. 4). 

In Stoehr v. Wallace, 269 Fed. 827, 834, Judge Hand 
again stated that: 


. . . it is apparent what the scheme of the act was. 
The reduction to possession of enemy property should 
be absolute, final and incontestable; it was to proceed 
by ex parte investigation and without right of review; 
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it should-inelnde all property: that the-Alien Property 
Custodian decided to have enemy character. But it 
adjudicated nothing and its effect upon any right but 
that of possession was nil. In a suit under section 9 the 
investigation and decision are irrelevant. (Emphasis 
added.) 


Since the determination as to whether property should 
be seized is made completely ex parte, without any con- 
siderations of judicial standards of evidence, and may be 
done on a mere ‘“‘suspicion,”’ it is understandable that the 
recitals in a vesting order should not be admissible as 
evidence. The findings in the Vesting Order may be erron- 
eous and are subject to reexamination at any time. As was 
said in Stoehr v. Wallace, supra, the decision to seize prop- 
erty and the investigation are irrelevant in a Section 9 
suit, and the Supreme Court affirmed Judge Hand’s de- 
cision, Stoehr v. Wallace, 255 U.S. 239, at page 246, stating 
that the Section 9 suit was to be ‘‘unembarrassed by the 
precedent executive determination,’’ that is, by findings in 
the vesting order. If the trial is to be ‘“unembarrassed”’ by 

_ the executive determination, then it would seem that they 
are not admissible as evidence. At the very most, all that 
\} the descriptive recital in the vesting order here involved 
\} means is that James McI. Henderson, the then Philippine 
Alien Property Administrator (J.A. 189-190), on the 
strength of the information then available, including a re- 
port from Buenaventura, believed that the money came 

* from the Bacolod branch of PNB. 
Furthermore, the recital in _the vesting order_on which 
appellants rely was not essential to a description_of the 
roperty to be ves Nor was it required as a condition 
of making an effective seizure. All that the statute re- 
quires as a condition of the Alien Property Custodian’s 
right to possession, as the cases above cited show, is his 
ex parte decision that the property is enemy owned. Since 
i t required, not even the official statement 
exception to the hearsay rule would apply to them because 
they would be lacking in the trustworthiness to render 
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them -admissible .as -an exception. See,-5°-Wigmore - on 
Evidence (3d ed. 1940) §§ 1631-1633. . The basis. for the 
exception is that if a public officer has an official duty to 
make a statement, ‘‘the great probability is that he does 
his duty and makes a correct statement.’”? Wigmore, Id., 
§ 1632, p. 514. : 

As there was no duty to recite that the money veste 
came from the PNB, Bacolod, there is no basis for giving 
rise to a presumption of correctness which would lift the 
recital out of the category of hearsay. 5 Wigmore on Evi- 
dence, supra. 

The case of United States v. Foster, 131 F. 2d 3, 7 (C.A. 
8), cert. den. 318 U.S. 767, illustrates this principle. The 
Court of Appeals in that case held that in condemnation 
proceedings the written declarations of taking by the 
Secretary of War to the effect he had ‘‘ascertained’’ the 
just. compensation for the taking were not admissions 
against the Government because the statute merely placed 
the duty of ‘‘estimating’’ the just compensation on the 
Secretary. Ascertaining the amount of just compensation, 
the Court said, would not bind the Government since it was 
beyond the Secretary’s statutory duty, and was to be done 
by a jury in condemnation proceedings. 

Similarly, in this case the recital on which appellants rely 
was beyond the statutory duty of the Philippine Alien 
Property Administrator and was a matter to be decided 
by the District Court in a 9(a) suit. 

United States v. Chemical Foundation, 272 U.S. 1, relied 
on by BPI (BPI Brief, p. 34) does not help it. In that 
case the Government sought to set aside the sale of vested 
property on the ground, among others, that the Custodian’s 
order of sale was induced by fraud and misrepresentation 
and that the order was made without knowledge of the 
facts set forth in the order. In the first place, the recitals 
in the order of sale, unlike those in the vesting order here 
in question, were essential to the validity of the order— 
that is, the statute required a recital of the reasons in the 
publie interest where property was sold at private sale, as 
was done in the:Chemical Foundation case. In the second 
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place, it was the Government: which had the burden of 
establishing the charges it had made as a basis of invali- 
dating the order. The District Court found that it had 
failed to do so. 294 Fed. 300, at pp. 331-333. The Court 
of Appeals agreed. 5 F. 2d 191, 213. Applying the two- 
court rule, the Supreme Court refused to disturb these 
findings. 272 U.S. 1, 14. Finally, the presumption raised 
by the Supreme Court was in support of the validity 
of the order, which was being challenged. No such challenge 
is made here. 


C. The Trial Judge correctly excluded in this de novo 
action the Director’s finding made in the adminis- 
trative proceeding. 


BPI also complains of the trial court’s refusal to admit 
the decision of the Director of the Office of Alien Property 
to prove that the vested money is what was left of the 
money turned over by the Bacolod Branch of the PNB to 
the Bank of Taiwan (BPI Brief, pp. 35-36). BPI’s com- 
plaint is not well taken. The finding of the Director was 
rendered in a quasi-judicial capacity and it represented 
simply his opinion, his evaluation of such evidence as was 
before him, on an issue which it was the function of the 
court in this trial de novo to resolve. Furthermore, the 
finding was made in an administrative proceeding under 
Section 32 of the Act which is not subject to judicial 
review 2 and in which the rules of evidence prevailing in 
the courts are not controlling.* Hence, the trial court 
correctly refused to admit the Director’s decision for the 
purpose sought by BPI. 

The cases relied on by BPI (BPI Brief, p. 36) in this 


2 McGrath v. Zander, 85 US. App. D.C. 334, 177 F. 2d 649; Hawley v. 
Brownell, 944 US. App. D.C. 104, 215 F. 2d 36; Tiedemann v. Brownell, % US. 
App. DC. 9, 222 F. 2d 802. 


% Sec, 502.13(i) of the Rules of Procedure for Claims (Regulations. Office 
of Alien Property, 8 CFR 502.13(a)) provides in pertinent part: 
“Jn a claim proceeding, the rules of evidence prevailing in courts of 
law and equity shall not be controlling. . . .” 


27 


connection are plainly distinguishable. In Quinn v. United 
States, 58 F. 2d 19 (C.A. 3), which was a suit on a war risk 
insurance policy, certain official documents were held to be 
admissible, but the opinion does not make clear the nature 
of these documents. As a matter of fact, the Court of 
Appeals for the Sixth Cireuit in Third Nat. Bank & Trust 
Co. v. United States, 53 F. 2d 599, discussed the very issue 
presented here in a suit on a war risk insurance policy. 
It observed that while the evidence before the Veterans 
Bureau, such as the reports of examining physicians, is 
admissible, the Bureau’s findings based thereon are in- 
admissible as administrative conclusions or opinions on 
the very issue which the court must resolve. It said (53 
*, 2d at p. 602): 


“¢ |. it is our view that such findings, based upon 
official reports, are inadmissible. In reaching this con- 
clusion, we assume that the findings are made by a 
board formed within the bureau and authorized finally 
to determine for the bureau whether the claimant is 
or is not totally and permanently disabled. We also 
assume that the board so acting bases its decision upon 
facts disclosed in the official reports in the files of the 
bureau. If in these circumstances the board is com- 
posed of officials who are not physicians, their decision 
is merely an administrative determination of the 
question which is at issue in the action at law. On 
the other hand, if the board consists of physicians who, 
in reaching their decision, consider the reports of other 
physicians, their decision is but an opinion based upon 
the findings, and to some extent the opinions, of other 
physicians. The findings of the examining physicians 
being themselves admissible in evidence in the law 
case, there is no reason, it seems to us, to admit ad- 
ministrative opinions or conclusions based thereon,”’ 


The court expressly noted that what the statute authorizes 
is not a review proceeding, but a trial de novo in the event 
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of a claimant’s disagreement with the Bureau,. declaring 
(53 F. 2d at pp. 602-603) : 


«A suit brought under that statute, such as this 
suit, is not a proceeding to review as an appeal the 
decision of the bureau, but is an original action in 
which the issues must be tried like other fact issues in 
law cases. The findings of the burean’s physicians were 
admitted in evidence because they tended to prove facts 
pertinent to the issue in the case; total and permanent 
disability within the period covered by the policy. The 
findings of the bureau on that issue were but admin- 
istrative interpretation of the facts found by the 
physicians. Such administrative findings can have no 
probative effect upon the issue in the law case. . . .” 


So here, the findings of the Director ‘were but administra- 
tive interpretations” of such evidence as was before him 
and ‘‘can have no probative effect upon the issue in the 
law case,’’ which ‘‘is not a proceeding to review as on an 
appeal . . . but is an original action. . . .”’ (Ibid.) 


The other cases cited by BPI (Brief, p. 36) are not in 
point at all. Kolar v. Woods, 189 F. 2d 736 (C.A. 5) was 
a suit for an injunction and restitution on a rent over- 
charge case. The Court held that a rent registration state- 
ment filed by defendant landlord’s predecessor setting 
forth the rent to be charged was admissible as evidence of 
the maximum legal rent. The Ninth Cirenit cases relate 
to efforts by the Government to change an alien’s status 
under the Immigration and Naturalization laws (BPI 
Brief, p. 36) on the basis of allegations that the certificates 
establishing the alien’s status were procured by false rep- 
resentations. The courts held that the Government must 
prove its charges of fraud to change that status. These 
cases might have been analogous had the Government in 
the instant situation issued an order in the past returning 
the vested property and then, claiming misrepresentation 
in the procurement of the order, instituted suit to cancel the 
return order. 
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In the Court Below, PNB Had the Burden of Showing that It 
Was the Owner of the Money Sent by Nampo to Bacolod 
and Not Merely a Creditor in Respect Thereof. In This 
Court, PNB Has the Heavier Burden of Showing that It 
Was Clearly Erroneous for the Trial Judge Not to Find that 
It was the Owner 


If this Court should refuse to overturn the District 
Court’s finding of lack of identification of the vested cur- 
rency, just previously discussed in Point I, it need not 
consider this, or any other issue raised on this appeal, since 
an affirmance of Point I is sufficient to sustain the judgment 
of the District Court for appellees. For purposes of this 
Point II, however, we shall assume that the District Court’s 
finding as to lack of identification was clearly erroneous. 
Still, PNB must show that the District Court’s finding that 
it was not the owner of the money sent by Nampo to Bacolod 
in 1943 was likewise clearly erroneous. On this point, 
both appellant BPI (BPI Brief, pp. 45-50) and the Gov- 
ernment share the view that the District Court’s finding 
was fully justified. 

As we have previously pointed out, a plaintiff under 
Section 9(a) has the burden of proving that he was the 
real or beneficial owner of the property. Beneficial owner- 
ship is ‘‘the heart of the case’’ and is a part of plaintiff’s 
prima facie case. Feller v. McGrath, 106 F. Supp. 147, 149 
(W.D. Pa.), affirmed, 201 F. 2d 670 (C.A. 3), cert. den. 346 
U. S. 831; LaDue v. Rogers, 259 F. 2d 905 (C.A. 7), cert. 
den.— U.S. —, No. 635 February 24, 1959. The District 
Court held that PNB ‘‘has not carried the burden of proof 
necessary to establish the required pre-vesting ownership’’ 
(J.A. 325-326). It found that PNB failed to show ‘‘the 
source of the money involved’’ or ‘‘in what capacity [it] 
held the money, whether it was the true owner, or whether 
it was merely holding the money for another as in a fiduciary 
or agency relationship.’’ (J.A. 324-325). 

To overturn the District Court’s finding as clearly 
erroneous, PNB relies on incomplete records and on the 
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testimony of Villatuya, who in 1943 was in his twenties 
and in the statistical section of PNB, who did not make the 
original bank entries which he was called on to interpret, 
and who admittedly had no part in the discussions with 
the Japanese concerning the redemption program (J.A. 115- 
119). 

The entries in the records which PNB produced and on 
which it relies are entries showing (a) deposits with Nampo 
on March 4 and 5, 1943, of which, according to Villatuya, 
#3,700,000 were in Philippine currency (J.A. 72) and (b) 
a withdrawal from Nampo on March 9, 1943 of about ?4,000,- 
000, half of which was sent to PNB’s Bacolod branch and in- 
cluded in this half was #1,800,000 in Philippine currency 
(J.A. 296, 297). 

But where did the_money come from which PNB de- 
posited with Nempaand Was tea th Nampo and. was it really PNB’s? The bene 
ficlal ownership was an issue in the a ministrative hearing 
and so one would have expected PNB to be prepared to 
deal with the issue in the trial under Section 9(a). Appel- 
lant BPI explained how it came into the Philippine gur- 
reney which it had delivered to Nampa ins 
order-or the American High Commissioner for the Phil- 
ippines of December 20, 1941, issued just prior to the fall 
of Manila, all banks were required to deliver to him their 
Philippine currency. BPI turned over all except approxi- 
mately 600,000 in Treasury Certificates. BPI retained the 
600,000 because it required the money to cover normal 
month-end expenses and a yearly dividend. Due to war- 
time conditions, BPI was closed and could not make the 
anticipated disbursements. Hence, the ? 600,000 in Treasury 
Certificates remained in its vaults when it reopened for 
business on February 2, 1942 under the Japanese oceupa- 
tion (J.A. 37, 57-58). Also BPI produced a written order 

~ from Nampo, confirmed by the Japanese Military, requiring 
BPI to turn over the Philippine currency (J.A. 232, 233). 


PNB her hand, failed to show the source of the 
sited with Nampo. Nor did i : ts- 
factorily the role 1t p +n-the redemption scheme insofar 


as that role may have shown the capacity in which PNB 


acted with respect to the mone According to Villatuya, 
PNB had turned over all its Phi ency in Manila 
to the but he High Commissioner in D&cember 1941 
(J.A. 63) but he did not know where PNB got the money to 
reopen on February 3, 1942 (J.A. 139). Nor did he bring 
any records of PNB to show the source funds which 
PNB used _on the reopening day; nor did he have any recol- 
lection of wha ese records, if produced, would show 
(J.A. 139-140). As for the #3,700,000 in Philippine cur- 
rency which PNB deposited with Nampo on March 4 and 5, 
1943, Villatuya said that the PNB called in about 1,000,000 
in Philippine currency from its branches and that this 
money, together with deposits of Philippine currency which 
the PNB received from February 3, 1942 to the beginning 


of March 1943 made up the ®3, 700,000. Yet, he produced 
no records to support 
such records (J.A. 140, 152-153, 161-162) and.although the | 
ownership ad been an issue in the administrative heating. 
urthermore, even had PNB been able to satisfy the 
Court as to the source of the Philippine currency, there 
would still remain unanswered questions. (What was the 
role of PNB in the redemption program? at were the 
arrangements between PNB and the Japanes as it the 
paying agent of the Central Administrative Organization 
(‘*C.A.0.,”? the Japanese ‘‘puppet’’ government) using 
funds advanced to the C.A.O. with which to carry out the 
redemptions? If so, then PNB at best would be a debt 
claimant and as such may not recover under Section 9(a) 
of the Act, but must proceed in accordance with the scheme 
provided by Section 34 of the Act. Cabell v. Clark, 162 
F. 2d 153 (C.A. 2); Alley v. Clark, 71 F. Supp. 521 
(E.D.N.Y.). See also, Orvis v. Brownell, 345 U. S. 183." 
Such records as were produced could not show, as other 


evidence, not produced, wightwbayve shown, what was the 


™ Although Section 9(a), as written. provides for recovery of “debts” due 
from the former owner, such claims were no longer recoverable under Section 
9(a) after Section 34 was added to the Act in 1946. 60 Stat. 925, 50 U.S.C. 
App. § 34. Section 34(i) makes the procedure under that section the exclusive 
remedy for the satisfaction of debt claims. Cabell v. Clark, supra. 
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true situation between PNB and the Japanese. Villatuya, 
who knew the books inside out, did not know what the ar- 
rangements were. These, he said, were made on the ‘‘upper 
levels’? of PNB and he did not participate (J.A. 115-116), 
he having been at the time in his twenties and in the statis- 
tical section of the bank (J.A. 116-117). 


Indeed, such records as were produced regarding the re- 
demption program show that money was supplied to PNB 
by the Central Administrative Organization or Philippine 
Executive Commission (the puppet government) for use 
in accordance with Executive Orders 135 and 136; and that 
the money supplied was a fund set apart and dedicated to a 
particular purpose, and was kept on the books of PNB, 
as a special liability account owing to the puppet govern- 
ment. 

These records show, first, that on March 9, 1943 PNB’s 
deposit balance with Nampo was reduced by about 4,000,- 
000 (J.A. 249), half of which was sent to Iloilo and half to 
Bacolod, and was recorded on the books of the Manila office 
on this day as a liability from the two branches to the 
Manila office (J.A. 72-73, 256, 258). According to the Act- 
ing Chief Accountant of PNB in 1945, this entry was made 
‘‘pending arrangement with the Central Administrative 
Organization for whose account the said cash was sent.’’ 
See BPI, Exhibit 4 (J.A. 211).* When the money—?2,021,- 
200—was received at the Bacolod branch, it was put into a 
new account entitled, ‘‘CasH on Hanp—Casaier (ENRF).”’ 
(J.A. 271). 

On March 11, 1943, presumably after the arrangements 
between the ‘‘upper levels’’ of the PNB and the puppet 
government had been made, the liability of the Tloilo and 
Bacolod branches to the main office at Manila was washed 
out, ‘In as Mucu as ABOVE AMT was Sutrrep ror ACC or 
CentTraL ADMINISTRATIVE Oxcanization”’ (J.A. 256, 258) ; 


® This exhibit is an extract of the Manila office account entitled, “Due From 
Bacolod Branch” prepared by the Acting Chief Accountant of PNB in 1945. 
His note analyzing the pertinent transactions in the account is not legible as 
reproduced in the Joint Appendix (J.A. 211). It is legible, however. on the 
original exhibit, which is on file in this Court. 
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and when the Bacolod branch received these instructions 
from the main office—April 6, 1943—they opened an ac- 
count called ‘‘Central Administrative Organization’’ (J.A. 
277) recording a ‘‘payable’’ to the puppet government of 
2,021,200 (J.-A. 91-92). Correspondingly, on this day— 
March 11, 1943—the Manila office set_up_an account re 
ceivable for the amounts sent to their Bacolod an o1lo 


i 


branches as due from the Central Adminstrative Organiza- | 
tion (J.A. 76, 252). Thus, in return for the decrease of | 
about #4,000,000 in their deposit account with Nampo, PNB | j 
received an account receivable from the ‘‘puppet govern- | 
ment’’ in the same amount. 
The money sent from Nampo to PNB branches was put 
in special accounts to be used in the redemption program 
and appears to be money beneficially owned by the ‘‘puppet 
‘ment.’? This becomes somewhat clearer when we 
also consider the book entries regarding the 1,600,000 
which was sent to PNB branches at Cebu and Davao. (J.A. 
260, 261). The source of this money was not PNB, but it 
was supplied by Nampo or the puppet government from 
r sources. It is clear that this #1,600,000 was not bene- 
ficially owned by PNB, and was held specially for the re- 
.demption program. The reason it was sent to PNB was 
ecause that bank had been designated to perform. re- 
lemption operations in those areas where its branches.were 
perating. (J.A. 226-230.) However, just as this ™1,600,- 
Brann ot beneficially owned by the PNB, the approxi- 
mately 4,000,000 which was sent to Bacolod and Iloilo was 
likewise not piceipre anes st he PNB. ay what ne 


« 


thebrafiches hed ceased redeeming the ‘‘ Emergency Notes’’ 
bear this out. 

After redemption operations ccased, on October 11, 1943, 
the liability of the branches (in the total amount of #°5,642,- 
400) to the Central Administrative Organization was elim- 
inated and this ‘‘CasH Rec [By THE BrancHEs] FoR THE 
Purpose or RepEEMiInG Emercency Notes 1x AccoRDANCE 


34 


Wire Ex. Onvers 135 and 136...” (Bacolod, J.A. 257; 
Iloilo, J.A. 259; Cebu, J.A. 260; Davao, J.A. 261) was on 
the same day recorded in a new account set up in the Manila 
office. This account, entitled, ‘‘EMERGENCY Nores REDEMP- 
tion Funp (C.A.0.),”’ transferred the liability owing to the 
puppet government for 5,642,400 from the branches to the 
Manila office (J.A. 254). Physically, however, the unused 
redemption funds, sent to the Bacolod branch, were kept 
there ?® in the ‘“‘CasH on Hanp—CasHIER (ENRF)’’ ac- 
count until turned over to Yoshida in March 1945 (J.A. 
213). 

When the Japanese were driven out of the Philippines 
by the returning American forces, PNB had a liability of 
about 5,600,000 to the ‘‘puppet government’? which they 
no longer were obliged to pay.7 Accordingly, when follow- 
ing the liberation they set up the ‘‘Suspense Account’’ to 
summarize losses of PNB, i.e., to balance off liabilities which 
need not be paid against assets which were deemed worth- 
less (J.A. 77-78), they wrote off most of this liability to the 
“Suspense Account”’ (J.A. 263, 267, see line 15.)* This 
was balanced when, on the same day, the account receivable 
from the Philippine Executive Commission was written off 
as a loss to the ‘‘Suspense Account’’ (J.A. 76-77, 134, 262, 
264), the account receivable being the asset which PNB had 
received in return for the charge to its deposit account with 
Nampo in March 1943. Thus the redemption funds were 
not written off as an asset of the bank, but as a liability, 


“The approximately 200,000 of the 2,021,200 redemption money sent 
to Bacolod, which was in Japancse military notes and not in Philippine 
currency (J.A. 296, 297) was transferred upon the opening of the Bacolod 
branch for business to operating funds so that that branch could open (J.A. 
282). 


* Since the puppet government was no longer in existence. 


Jt would seem that the entire liability of 5,600,000 should have been 
written off to reflect the true loss of PNB. However. only approximately 
4,100,000 of this liability was written off (J.A. 267). This latter figure was 
arrived at by deducting approximately 1,500,000 which was the part of the 
redemption funds which were scnt to Yloilo but never recovered by the Japa- 
nese (J.A. 133, 254-255). In any event, the amount of the liability written off 
included the 1,600,000 sent to Cebu and Davao. 
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which, because of the termination of the occupation, there 
was no need to pay. 

It is opinion testimony, and incorrect opinion testimony, 
for Villatuya to say that, ‘‘The credit to the Emergency 
Notes Redemption Fund is in no way a liability of the bank, 
although it is on the credit side of the books, because when 
we opened this account, we had received no value whatso- 

er from any outside source ...’’ (J.-A. 79). For one 
thing, PNB received 1,600,000 which went to Cebu and 
Davao from the “pu Vv : it 1s certain 
that that bank regards as.an‘outside source.”’ This was 
a liability PNB never had to pay. Secondly, they also 
received the account receivable from the Philippine Ex- 
ecutive Commission. That PNB regarded this as an asset 
is shown by their having written it off as worthless—as a 
loss for which the Philippine Government provided by 
legislation. (J.A. 264-265). PNB was therefore the fiscal 
agent, not only for the redemption funds sent to Cebu and 
Davao, but also as to the redemption funds sent to Tilo and 
Bacolod.” 

Certainly it would not be an overstatement to say that 
PNB’s books do not establish their beneficial ownership 
of the redemption funds turned over to Yoshida in March 
1945. What is most important are the arrangements 
entered into between PNB and the Japanese authorities. 
As to these, we have no evidence. And such evidence as we 
do have from the records indicates that at best PNB 
became a creditor of the Japanese puppet government to 
the extent of the funds that bank may have advanced. In 
these circumstances, it can scarcely be said that the trial 
court was clearly erroneous in its finding that PNB failed 
to show ‘‘in what capacity [it] held the money, whether 
it was the true owner, or whether it was merely holding 
the money for another as in a fiduciary or agency relation- 
ship.’? (J.A. 324-325.) 


c fact that PNB on! its books did not treat the moncy sent to Cebu 
and Davao any differently from that sent to Bacolod and Iloilo is another indi- 
cation that PNB was holding the redemption funds for the account of the 
Central Administrative Organization and was mercly acting as its fiscal agent. 
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I 


It Was Unnecessary for the Trial Judge to Reach the Issue 
Whether the Currency BPI Turned over to Nampo Was 
Commingled with the Fund, Half of Which Nampo Sent to 
Bacolod, and the Trial Judge Does Not Seem to Have Made 
a Finding in Respect Thereof. Nevertheless, on the Record 
Before This Court, BPI Has Failed to Establish by a Pre- 
ponderance of the Evidence that There Was Such Commin- 
gling and that a Part of the Commingled Fund Was Sent to 
Bacolod 


To recover in this proceeding under Section 9(a), BPI 
must show not only that the action of the Japanese authori- 
ties was not sanctioned as a matter of international law 
(see Points IV and V, infra), and that the money vested 
was in fact what was left of the money turned over by PNB 
to the bank of Taiwan (Point I, supra) but also that the 
money it turned over to Nampo in March 1943 was com- 
mingled with other money, a portion of which Nampo 
shipped to Bacolod. 

The District Court held against BPI on the issue of 
international law and also on the factual issue as to whether 
the money vested was the money turned over by the Bacolod 
branch of PNB to the Bank of Taiwan. Accordingly, it 
was unnecessary for the trial judge to reach the question 
of commingling, and he does not seem to have made a 
clear-cut finding in respect thereof. 

BPI, however, seems to want to read this issue out of 
the case. It assumes as a fact that the money it tarned 
over to Nampo was commingled with other currency, part 
of which was sent to Bacolod and part to Tloilo (see, for 
example, BPI Brief, pp. 8, 10, 11, 12, 14,15). It also asserts 
that at the trial the Government assumed this as a fact and 
that the trial court in its opinion likewise assumed this to 
be a fact. (BPI Brief, pp. 8, 39). BPI is mistaken as to 
both the Government and the trial court. The Govern- 
ment on this score argued below that there really was no 
need to consider BPI’s theory of commingling because the 
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- action of the Japanese was lawful (trial brief, pp. 9, 12), 
and further that ‘‘BPI’s claim of a lien depends upon proof 
that the property vested was a part of the fund on which 
[BPI] claims a lien said to have been acquired in March 
1943.” (Trial brief, p. 4; see also, p. 9, footnote 5). 

As for BPI’s assertion that the trial judge in his opinion 
assumed that commingling had been proved, the opinion, 
if anything, indicates the contrary. The trial judge found 


“it has nof been established that She-sos'er TTPO apo 
part of the fund that was transferred by [BPI] to Nampo 
inZ Ser ete -A. 322). 

Bivens that may be, BPI must sho - 
ance of evidence that the nionéy it tnned-overtoNampo 


nce of evidence that the mi 
was commingled with other money and that _par 
commingted money was sent by Nampo to Bacolod and part 
to Ttoto—On this record BPT has, we submit, failed to do 


. ee et Fo 
—-BPT’s claim is based on the following: 


On February 26, 1943, BPI was ordered to turn over to 
Nampo the Philippine currency in its vaults. On February 
27, 1943, Abrille, an official of BPI, went to see Higuchi, 
the sub-manager of Nampo. According to Abrille, he was 


able to elicit from Higuchi that ne are eed 
which BPT was opdered in-delizes to Nampo as eared 
by Nampo to be to Bacolod and used _in connection 
with the redempti (J.-A. 44). About 10 days 


Water, on March 9, 1943, Nampo did ship out a total of 
4,042,000, half of which went to Bacolod and half to Tilo. 
Between March 2 and March 9, BPI did deliver P638,000 
in Philippine Treasury Certificates to Nampo. On the basis 
of the foregoing evidence, a finding is compelled, according 
a to BPI, that the 4,042,400 which Nampo sent in equal 
amounts to Bacolod and Iloilo included the #638,000 which 

BPI turned over to Nampo. 
BPI, however, overlooks a wealth of evidence arrayed 
on the other side of the ledger. There is first of all the 


conflicting claim of PNB. PNB says that the 74,042,400 
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received at Doilo and Bacolod contained about #3,700,000 
Ne Philippine currency which is virtually the same amount 


of Philippine currency included in its deposit with Nampo 
on March 4 and 5. 

In the second place, the evidence is clear that at about 
the same time that Nampo was sending the 4,042,400 to 
Bacolod and Iloilo, it also sent a total of 1,600,000 to 
Cebu and Davao. 

Thirdly, other areas in the Philippines were involved in 
the redemption program in addition to the PNB branches 
in Bacolod, Ioilo, Cebu and Davao, these other areas being 
cities in which no branch of PNB was located (see para. 
3, Executive Order 136, J.A. 227). While we have the books 

¢ PNB to tell us that redemption money was sent to 

ranches of PNB, the books of Nampo were not produced 
to show us how much, if any, money was sent to cities in 
which PNB branches were not located. 

In the fourth place, BPI was in touch with Higuchi in 
Japan in 1955. Thus, Higuchi, who is the official of Nampo 
on whom BPI relies, was available to testify; yet BPI made 
no effort to obtain his deposition (J.A. 49-51, 241). 

Finally, of the ?638,000 delivered by BPI to Nampo, 
#162,000 was in the denomination of 20 peso notes (J.A. 

35). However, the Philippine currency received at Baco- 
lod contained no 20 peso notes (J.A. 296, 297). Thus, 
Higuchi’s belief on February 27, 1943 that Nampo intended 
to send the BPI currency to Bacolod, even if Abrille’s 
testimony in this respect is accepted at face value, is not 
borne out by subsequent events. 


Accordingly, if BPI were able to overcome every other 
point we raise in defense of the judgment below, it would 
still not be entitled to recover since on the basis of this 
record, it has not shown by a preponderance of the evidence 
that the money it turned over to Nampo was part of a 
commingled fund which was distributed equally between 


Bacolod and Iloilo. 
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IV 


By the Law of the United States, the Exchange of Treasury 
Certificates for Japanese Military Notes in March 1943 
Between BPI and Nampo Was a Legal Transaction Which 
Passed Title to the Treasury Certificates to Nampo 


Assuming for the purposes of argument that the BPI 
has established that the money which it turned over to 
Nampo was commingled in the fund of 4,042,400 which 
went to PNB, Bacolod and PNB, Iloilo, and that the money 
found by the United States Army and later vested was 
identified as the money which came from PNB, Bacolod, 
BPI may nevertheless not recover for the reason that it 
turned over the Philippine currency to Nampo in March 
1943 for a valuable consideration and in a transaction that 
was legally valid in every respect. 

The law which determines the legality of this transaction 
is that part of the law of the United States which governs 
the relations between a belligerent occupant and the inhab- 
itants of the country occupied. In these circumstances, the 
law of the United States is based upon the law of nations 
or the law of war. See, 30 Hogsheads of Sugar v. Boyle, 
9 Cr. 191, 198 (opinion by Chief Justice Marshall); Dow 
v. Johnson, 100 U.S. 158, 167, 170 (opinion by Justice 
Field) ; Ex Parte Quirin, 317 U.S. 1, 27-28 (opinion by Chief 
Justice Stone).: The particular principles of the law of war 
which concern us here are set forth in the Hague Con- 
vention, and the Regulations ®® contained therein, which 
were ratified by the Senate of the United States, 36 Stat. 
2295, 2306, and have been applied by the Supreme Court 
of the United States. See, McLeod v. United States, 229 
U.S. 416, 425-426 (Regulations Under the 1899 Conven- 
tion) ; Application of Yamashita, 327 U.S. 1, 8, 14, 15. 

The BPI’s position is that the Hague Regulations are 
inapplicable in this case because the policy of the United 
States has been not to recognize certain transfers of prop- 


™ Hague Regulations, 1907, Respecting the Laws and Customs of War on 
Land. These Regulations are reproduced in the PNB brief, pp. 45-46. 
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erty, such as the transfer between BPI and Nampo* BPI 
cites policy statements of various types to support this 
contention, but as regards the applicability of the Hague 
Convention relies mainly on the Declaration of the Allied 
Nations of January 5, 1943 joined in by the United States 
on June 5, 1943.7 

The answer to this contention is that the law of the 
United States is codified in the Hague Regulations which 
have the force of a statute, and must be applied except if 
amended or set aside by a later enactment of equal force. 
The Declaration of Allied Nations, referred to above, was, 
we submit, no more than a statement of policy; it was not 
self-executing and required action by Cangresa-hefere 
ould have statutory effect. ; 


ne en 


This document amounted to a declaration that, after 
the war, the signatory nations reserved the right to set 
aside such transfers compelled by the Axis powers as each 
of the Allied powers might, by appropriate action, such as 
a statute or treaty, choose to set aside. This, as well as 
many of the other directives upon which BPI relies, was 

es a statement by the Executive and did not change the law. 
Moreover, not only was this declaration a statement of 
policy as distinguished from a law, but it has uniformly 
been read as being aimed only at those transfers that were 
illegal under_the law of pations, including the Hague Reg- 
ulations; it was aimed Mal eatin ae than at lawful 
appropriations such as ibutions, requisitions and 
seizure of movable public property. See, Morganstern, 
Validity of the Act of the Belligerent Occupant, 28 British 

. Yearbook of Int. Law 291, 314-315; Woolsey, The Forced 
Transfer of Property in Enemy Occupied Territories, 37 
Am. Journal of Int. Law 282; Downey, Captured Enemy 
Property; Booty of War and Seized Enemy Property, 44 
Am. Journal of Int. Law 488. 

The Supreme Court of the Philippines has read this 
Declaration in the same manner. [Gibbs v. Rodriguez, 1951 


= BPI brief, pp. 17-27. 
= BPI brief, p. 20. This declaration is reproduced in the BPI brief, p. 59. 
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Decision L.J. 257, 283-284. That is a decision of a foreign 
court, but such decisions are to be considered in ascertain- 
ing and applying the law of nations. 30 Hogsheads of Sugar 
v. Boyle, supra. Certainly the courts of the Philippines 
would be loathe to give recognition to transactions which 
occurred during the Japanese occupation unless they had 
the sanction of law. 

BPI also seems to be arguing that the Hague Regulations 
should not be applied to the exchange of currencies between 
it and Nampo because the Japanese were engaged in an 
aggressive war.* This seems to contradict BPI’s state- 
ment that American law applied to this situation. For, as 
v¢ have shown above, the Hague Regulations and the law 

nations are the laws of the United States which govern 

e relation of the belligerent occupant to the inhabitants 

f the occupied territory. The law of the United States 
makes no reference to whether the belligerent occupant is 
waging an aggressive war. The purpose of the Hague 
Regulations is primarily humanitarian. See Lauterpacht, 
The Revision of the Law of War, 29 British Year Book of 
Int. Law 360, 363-365. They _provideaset of rulesta 
ee ee and to define the 
scope of the belligerent occupants’ powers and duties in 
regard to the individuals and the occupied territory. See, 
;Aboitiz & Co. v. Price, 99 F. Supp. 602, 607 (D.C. Utah, 

#1951). 

Since World War II the United States has not chosen 
to change its law of belligerent occupation to accommodate 
the contention of BPI. In fact, the United States partici- 
pated in the Geneva Conventions of 1949, and signed and 
ratified the Convention for the Protection of Civilian 
Persons in Time of War,** which supplemented the Hague 
Regulations of 1907 relating to belligerent occupation, but 
did not change in any way the law applying to the exchange 
of currencies involved in this suit. See, Gutteridge, The 


* BPI brief, pp. 18-20. 


* The Geneva Convention of 1949 was ratified by the United States. 6 TIAS 
3516 (1955). 
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Geneva. Conventions of 1949, 26 British Year Book of Int. 
Law 294, 299, 321-322; 2 Oppenheim’s Int. Law 451-452 (7th 
ed. 1952). 

Therefore we must test the exchange between BPI and 
Nampo by the applicable law of the United States, which 


is the Hague Regulations and the law of nations.* 
From March 2 through March 9, 1943, BPI delivered 
approximately 643,000 > to Nampo pursuant to an order 
of the Japanese military authorities (J.A. 38-41, 232-234) 
and received in return an equivalent amount in Japanese 
military pesos (J-A. 45-47, 235-240). On January 3, 1942, 
one day after they arrived in Manila, the Japanese declared 
the military peso legal tender (J.A. 64). This currency was 
faaranteed by the Japanese Government, which ‘‘takes full 
responsibility for their usage having the correct amount 
to back them up.’’?? And, as we stated above, BPI’s 
‘witness testified that the Japanese military notes were 
legal tender (J.A. 57) and in common use for ordinary 
business purposes (J.A. 114). In particular, the BPI’s 
witness testified that the Bank took in and paid out mili- 
tary notes in their ordinary business transactions (J.A. 
53-54) and that the BPI could have used the military notes 


® State of the Netherlands v. Federal Reserve Bank of N. Y., 99 F. Supr. 
655 (SD.N.Y,), is cited in the BPI brief, p. 24. This decision refuses to give 
recognition to forced transfers of property and holds that the particular trans- 
action involved therein was illegal under the Hague Regulations. /bid., at p. 
668. On appeal, the Court of Appeals recognized that lawful acts of a 
belligerent occupant under Article 43 of the Hague Regulations would be 
recognized (201 F. 2d 455, 461-463 (C.A. 2)). 

Bernstein v. N. V. Nederlandsche-Amerikansche Stoomvart-Maatschapp'}, 
210 F. 2d 375 (C.A. 2), cited in the BPI brief, p. 25, is completely inapposite. 
There the Court of Appeals ruled that the federal court would review the 
legitimacy of acts of a foreign government upon being informed by the 
Executive Department of the United States that its policy is not to recognize 
the acts of that foreign government. 


* £5,000 was in coin, 80 that we are concerned only with the balance of 
about 638,000. 


*™ See PNB Exhibit 1 (not included in the J.A. but on file with the Court). 
See also, Mann, Money in Public International Law, 26 British Year Book of 
Int. Law 259, 274, who says, “there is no reason to doubt the legality of [this] 
issue” of currency. 
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received from Nampo in the same manner that any legal 
currency could have been used (J.A. 61). As a practical 
matter, the prewar Philippine currency was inadequate to ; 
serve the needs of the Philippine population during the 
Japanese occupation, since most of it was collected by the 


American High Commissioner and it therefore became / 


necessary for the Japanese to introduce a new currency. 


The American courts haye dec ying 
power may reculate the currency.andamay-make the money 
it issues Tegal tender. Thorington v. Smith, 8 Wall. 1; 
AboE E Co. v. Price, 99 F. Supp. 602 (Utah) ; Eisner v. 
United States, 117 F. Supp. 197 (Ct. Cls.). This authority 
is implied from the duty of the occupant under the Hague 
Regulations (Art. 43) to maintain ‘‘public order and 

safety.’ Aboitiz & Co. v. Price, supra, at pp. 613- 615; 


>» The BPI in its brief, p. 28, refers to a request it made to the trial court 
to take judicial notice of the alleged fact. that the Japanese Military Notes 
were “worthless.” BPI docs not in its bricf. p. 28, or in its request to the 
trial court (J.A. 194-195) state when these notes were worthless. They were 
undoubtedly worthless after the Japanese occupation terminated in that they 
were declared by the returning Philippine Government not to be “legal 
tender.” (J.A. 243). But this has no bearing on their worth in March 1943 
when the exchange between BPI and Nampo took place. See also, fn. 33, 
infra. 

The statement quoted by BPI (BPI Br., p. 28) from the decision of the 
Philippine Supreme Court in Hilado v. De La Costa, Decision Law Journal, 
1949, pp. 473, 482-483, 46 O. G. 5472, is taken out of context and its meaning 
as presented by the BPI is distorted. The court in that case held that military 
notes deposited in the PNB during the Japanese occupation, which currency 
was declared null and void after the occupation, was a deposit which has the 
same effect as if it were with money that was legal tender or currency of a 
foreign country having no monetary treaty or agreement with the legitimate 
government, and therefore the bank need only return to the depositor the same 
currency which was deposited. That is, this was a deposit of specific currency 
and the Bank need only return this currency to the depositor to discharge 
its responsibility. This decision did not repudiate transactions in occupation 
currency entered into during the occupation and, in fact, pointed with ap- 
proval to the Haw Pia case, infra, p. 44. 


» Article 43 provides: “The authority of the legitimate power having in 
fact passed into the hands of the occupant, the latter shall take all the meas- 
ures in his power to restore and ensure, as far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force in the 
country.” 
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Feilchenfeld, The International Economic Law of Belliger- 
ent Occupation (1942), pp. 70, 805 Hyde, International Law 
(2d ed., 1945) Vol. III, pp. 1882-1884. See also, Nussbaum, 
Money in the Law (Rev. Ed., 1950), pp. 497-498, for a dis- 


cussion or occupation currencies. 

Tn this case, according to BPI, the purpose of the re- 
quired exchange of Philippine currency for military notes 
between it and Nampo was to effectuate the redemption pro- 
gram, the purpose of which was to pacify certain portions 
of the Islands (BPI Brief, pp. 5-6).°° 
' These principles have been recognized by the Philippine 

courts in a number of cases growing out of the Japanese 

occupation. According to to the decisions a payment in 
occupation currency was valid during the occupation and 
will be recognized now. \Haw Pia v. China Banking Corp., 
4 Decision L.J. 274, 45 0.G. [Supp. 9] 229 (Supreme Court) ; 
Philippine Trust Co. v. Araneta, 46 O.G. 4254 (Supreme 
Court); Del Rosario v. Sandico, 47 0.G. 2866 (Supreme 
Court) ; Carlos v. Fidelity and Surety Co. of the Philippine 
Islands, 3 Decision Law J ournal 292 (Ct. of Appeals). 

The practical justice of these decisions is obvious. During 
the occupation innumerable transactions of all kinds had 
been based upon payments in Japanese military notes. Any 
endeavor to set aside or reverse those transactions would 
have resulted in nothing but chaos.** 


” Arguing that the exchange between it and Nampo was unlawful, BPI relies 
(BPI Br., pp. 30-31) on that part of the case of Aboitiz & Co. v. Price, supra. 
which held invalid under the Hague Regulations and international law a 
Japanese occupation regulation which prohibited a loan of money to an 
American internec in the Philippines for the purpose of permitting the 
internee to secure food with which to survive. Sce the Aboitiz case, supra, 
at pp. 604-606, 623-625. 

This reliance is misplaced, as no similar regulations are involved in this case. 
Here the issuance of occupation currency and the required exchanges were 
valid under Article 43, Hague Regulations and international law. There is no 
support in the record for BPI’s claim (BPI Br., p. 31) that the exchange 
between BPI and Nampo had any connection with guerrilla activities. The 
only testimony which speaks of guerrilla activity: relates to entirely different 
circumstances. (J.A. 43-45). 

% During World War II the Allied nations used occupation currencies in 
the areas which they occupied. See Mann, Money in Public International 
Law, supra, pp. 274-275. 
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The Japanese authorities, under the law of nations, 
also had the authority to regulate the transactions of banks 

perating in the Philippines. Hyde, International Law, 
wre, at p. 1898; von Glahn, The Occupation of Enemy 

erritory (1957), pp. 206-207. In any modern business com- 
munity such authority is a necessary concomitant of the 
business of governing. 

Thus, since under Article 43 of the Hague Regulations 
the Japanese occupant had the duty ‘‘to take all measures 
in its power to restore and ensure, as far as possible, pub- 
lic order and safety,’’ and because of the belligerent oc- 
cupant’s power to regulate banks, the exchange of Treasury 
Certificates for an equivalent amount of military notes 
required by the Japanese was lawful. 

Since the required exchange of currencies was lawful, 
it did not result from duress. Brownell v. Schering Cor- 
poration, 129 F. Supp. 879, 888 (N.J.), affirmed 228 F. 2d 
624 (C.A. 3), cert. den. 351 U. S. 954. BPI may have com- 
plied reluctantly, but there is nothing in the compulsion of 
a lawful order which can be termed ‘‘duress.’’ A necessary 
element of duress is that the compulsion be wrongful. 
Williston on Contracts (Rev. Ed., 1937), §§1606, 1608, 1624; 
Restatement, Contracts (1933), §499. And a payment made 

, pursuant to an order of the occupying enemy is valid. 
| United States v. Rice, 4 Wheat. 246. 

There is no evidence of any duress in the sense of a threat 
of life or limb, an actual putting in fear in connection with 
the transaction in issue,** and the Supreme Court of the 
Philippines has rejected the contention that ‘‘collective 
duress”’ resulted from the Japanese occupation. Philippine 
Trust Co. v. Araneta, 46 O.G. 4254. 

The net result is that the BPI transferred its Treasury 
certificates to Nampo pursuant to an order under circum- 
stances which our courts recognize as lawful, and for a 
valuable consideration: money which at the time of the 


= Thé District Court found that the transaction between BPI and Nampo 
was not in fact or in law duress (J.A. 321). The testimony relied on by BPI 
(BPI Br., pp. 29-30) to show factual duress has no relation to the exchange 
of currencies at issue here. 
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transaction was equivalent in value to what the Bank de- 
livered.* The transaction being lawful and valid as of its 
date, there was no wrongful taking. 


v 


The 11,090,041 in Philippine Currency Was Validly Taken 
Under International Law 


For the purpose of this part of the argument we assume 
(1) that the vested currency has been identified as the 
balance of the money which PNB, Bacolod delivered to the 
Bank of Taiwan in March 1945; (2) that PNB has estab- 
lished that it was the beneficial owner of this money; and 
(3) that BPI has established that the money it delivered 
to Nampo in March 1943 was commingled into the fund 
of money which was sent to PNB, Iloilo and PNB, Bacolod. 

Assuming all the above, nevertheless neither may re- 
cover since the taking of 1,090,041 from PNB, Bacolod in 
March 1945 was lawful under the Hague Regulations and 


the law of nations. Accordingly, title to the currency 
passed to the Japanese.“ 

The facts concerning the transaction between PNB, 
Bacolod and the Bank of Taiwan in March 1945 are as 
follows: 


On March 1, 1945, Yoshida, Manager of the Bank of 
Taiwan in Bacolod and financial adviser to the Japanese 
military, delivered a letter to Buenaventura, the Manager of 
the Bacolod branch of PNB, which directed ‘“‘By order of 
the Japanese Imperial Forces,” that all Philippine cur- 
rency both ‘‘operating and redemption cash’’ be turned 
over to the Bank of Taiwan. (J-A. 166-167, 212). At the 


™ That the Japanese did not reimburse BPI for its ultimate loss and that 
the Japanese notes became worthless as a result of the war did not retro- 
actively make the transaction illegal. Haw Pia v. China Banking Corp., supra; 
Del Rosario v. Sandico, supra. This is a matter to be settled by treaty between 
nations when the war is over. 

* As a consequence of such taking the appellants may have a valid debt 
claim under Section 34 of, the Trading with the Enemy Act. Such a claim. 
however, is not recoverable in a Section 9(a) suit. See Point II, supra, p. 31. 
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request of Buenaventura, written confirmation of the Jap- 
anese High Command in Bacolod was endorsed on the 
letter. (J.A. 167). 

It was also stated in this letter that the Bank of Taiwan 
‘tis authorized to issue the . . . receipt’’ for the Philippine 
currency (J.A. 212). Yoshida gave a receipt for the cur- 
rency ‘‘By order of the High Command Japanese Imperial 
Forces’’ (J.A. 218). 

When Buenaventura delivered the money to Yoshida, he 
regarded the transaction as one which created a debt due 
from the Bank of Taiwan or the Japanese Military to the 
PNB (J.A. 173-176), and Yoshida had told Buenaventura 
that the Japanese were planning to use the money to buy 
“‘foodstuff and supplies’’ from the Filipino people during 
their retreat (J.A. 186). 

This taking was lawful under Articles 49, 51, and 52 of 
the Hague Regulations ** and the law of nations. Generally 
speaking, as used in the Hague Regulations, ‘‘contribu- 
tions’? means money payments and ‘‘requisitions’’ implies 
transfers ‘‘in kind,’’ but here, at least so far as PNB is 


% This confirmation in Japanese characters is not reproduced in the exhibit 
in the Joint Appendix (J.A. 212). 
* Articles 49, 51 and 52 of the Hague Regulations provide as follows: 


“Article 49. If, in addition to the taxcs mentioned in the above article, the 
occupant levies other money contributions in the occupied territory, this 
shall only be for the needs of the army or of the administration of the terri- 
tory in question.” 

“Article 51, No contribution shall be collected execpt under a written 
order, and on the responsibility of 2 commander-in-chief. 

“The collection of the suid contribution shall only be effected as far as 
possible in accordunce with the rules of assessment and incidence of the 
taxes in force. 

“For every contribution a receipt shall be given to the contributors.” 

“Article 52. Requisitions in kind and services shall not be demanded from 
municipalities or inhabitants except for the needs of the army of occupation. 
They shall be in proportion to the resources of the country, and of such n 
nature as not to involve the population in the obligation of taking part in 
the operations of the war against their country. 

“Such requisitions and services shall only be demanded on the authority 
of the commander in the locality occupied. 

“Contributions in kind shall, as far as possible, be paid for in cash; if not, 
a reccipt shall be given and the payment of the amount due shall be made as 
soon as possible.” 


48 


concerned and as the District Court found, ‘‘the distinc- 
tion is unimportant ... for the taking was of a particular 
kind of money peculiarly adapted for the purpose the Jap- 
anese had in mind, namely ‘that they might use that money 
to purchase from the Filipinos some foodstuff and sup- 
plies.’ ’? (J.A. 326-327). 

The receipt for the money was given by the ‘‘High Com- 
mand Japanese Imperial Forces,”’ and thus the require- 
ment in Article 51 that the contribution be a written order 
“on the responsibility of a commander-in-chief’’ is met, 
and likewise the requirement in Article 52 that requisitions 
shall be on the authority of the local commander was also 
met (J.A. 167). 

The currency was taken to purchase ‘‘foodstuff and 
supplies’’ for the retreating Japanese (J.A. 186) so there 
was compliance with the ‘‘needs of the army’’ provisions 
of Articles 49 and 52. 


Assuming, as we have for this part of the argument, that 
PNB has established beneficial ownership of the money 


delivered to the Bank of Taiwan in March 1945, it would 
follow, in our view, that this money was the property 
of the Philippine Government since more than 99% of the 
stock of PNB was Government-owned (J.A. 112)37 As 
property of the Philippine Government,* it represents 
money of all the Philippine people, and as the cash reserves 
of the population of the oceupied country may be reached 
through the levy of contribution, Von Glahn, The Occupa- 
tion of Enemy Territory (1957), p. 188, we have virtual 
compliance with the statement in Article 51, Hague Regula- 
tions, that ‘‘contributions shall only be effected as far as 
possible in accordance with the rules of assessment and 
incidence of the taxes in force.’”? (Emphasis added.) Feil- 
chenfeld, The International Economic Law of Belligerent 
Occupation (1942), at p. 45, comments on this requirement 
and says: 


™ See Point VI, infra. 


™ To the extent BPI has a lien, if they do, the funds would not be govern- 
ment-owned. 
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“that a belligerent occupant cannot show the same 
respect for the paying capacity of inhabitants as can 
a peacetime administrator. Under the wording of the 
Hague Regulations, the physical wealth of inhabitants 
would thus seem to be better protected against requisi- 
tions than their financial wealth is safeguarded against 
contributions.”’ 


This transaction was also justified under international 
law as a forced loan. See Feilchenfeld, op. cit., at p. 46. 

The types of property which may be requisitioned cannot 
be definitely specified for it depends upon the needs of the 
army. II Oppenheim’s International Law (7th Ed. 1952), 
p. 410. Feilchenfeld, op. cit., at pp. 38-39, states that coins, 
gold, similar articles and intangible property may be 
requisitioned. The debt created by the requisitions may 
be collected over the treaty table when the war is over.” 
This taking is legal under the Hague Regulations and 
international law and therefore ownership of the money 
passed to the Japanese. See IIT Hyde, International Law 
(2nd Rev. Ed. 1945) p. 1894; 44 Am. Journal of Int. Law, 
p. 498; Morgenstern, Validity of the Acts of the Belligerent 
Occupant, 28 British Year Book of Int. Law, p. 296 and note 
3, 297 notes 1-4, 298 note 1; Von Glahn, The Occupation of 
Enemy Territory, swpra, p. 164. 

As with the transaction between Nampo and BPI, there 
was no legal duress in connection with this taking, as it 
was lawful. 

The doctrine of post liminium does not extend to the un- 
doing of completed acts by the occupant if these were 
legitimate under international law. Feilchenfeld, op cit., 
pp. 146-148; Oppenheim, op. cit., 618-619. See also, United 
States v. Rice, 4 Wheat. 246, 255. After World War I and 
World War II, the Hague Regulations were consistently 
applied as a standard for determining whether acts of a 
belligerent occupant were legal and binding, and those 


'So long as a receipt is given, the non-payment of the debt does not retro- 
actively invalidate the transaction. See cases and authorities ‘discussed in 
44 Am. Journal of Int. Law 488, 498-499 (1950). 
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nations which passed legislation invalidating certain acts of 
the belligerent occupant, referred only to acts outside the 
scope of permissible activity defined in the Hague Regula- 
tions. See Morgenstern, op. cit., at pp. 296-301, 312. 

Title to the property having passed to the Japanese, it 
remained in them when it was found by the United States 
Army, and as Japanese property, it was rightly vested. 


vi 


As Against PNB, the Taking of $1,090,041 Was Lawful Under 
Article 53 of The Hague Regulations Because This Sum 
Was Government Property 


An additional bar to PNB’s recovery was that the 
1,090,041 was lawfully seized as state-owned cash under 
Article 53 of the Hague Regulations.” 

Under Article 53 of the Hague Regulations it is settled 
that movable public enemy property may be appropriated 
by a belligerent provided that it can directly or indirectly 
be useful for military operations." II Oppenheim’s Inter- 
national Law, p. 399 (7th Ed. 1952). To the same effect, sec 
Feilchenfeld, The International Economic Law of Belliger- 
ent Occupation, pp. 52-54, 103. See also, the decision of the 
Supreme Court in Haw Pia v. China Banking Corp., 4 
Decision L.J. 274, 45 0.G. [Supp. 9] 229. 

Although it is difficult to formulate a general test to 
determine whether property is properly seized under this 
Article of the Hague Regulations, the money taken by the 
Japanese from the ‘PNB, Bacolod would meet the most 
stringent test of beneficial ownership. See, III Hyde, In- 
ternational Law, pp. 1895-1896, 1898. 

That it is a separate legal entity and that in addition to 
its operations of a governmental character, it engaged in 


Article 53 in pertinent part provides as follows: 

“An army of occupation can only take possession of cash, funds, and 
realizable securities which are strictly the property of the State, depots of arms, 
means of transport, stores and supplies, and, generally, all movable property 
belonging to the State which may be used for the operations of the war.” 

“ In this instance to buy foodstuffs and supplies (J.A. 186). 
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commercial banking activities no one doubts. But this is 
no answer to the question of whether the currency was 
properly seized under Article 53 of the Hague Regulations, 
and it approaches the absurd to say, as does Villatuya, 
that PNB was ‘‘nothing but a private commercial bank.’’ 
(J.A. 151). 

On the evidence, the Philippine National Bank is more 
than 99% government-owned (J.A. 112), and the Philippine 
National Bank notes were legal tender prior to, and during, 
the Japanese occupation. In addition, no individual de- 
positor in PNB, or creditor of that bank, suffered any 
loss as a result of the seizure. See PNB, Exhibit 10, An 
Act to Rehabilitate The Philippine National Bank (J.A. 
303-307). By this legislation enacted after the termina- 
tion of the occupation, the Philippine Government provided 
that government deposits in PNB would be used to restore 
all deficiences to individuals caused by the occupation.“ 
This legislation also provided that PNB should take over 
the functions of the Banking Division of the National 


Treasury and assume its deposits and liabilities (J.A. 
303-304). 


Hyde, op. cit., at p. 1896, says: 


“Despite the fact that the corporation may be re- 
garded as private by the local law, by virtue of which 
it came into being, the ownership of its stock, or the 
actual control of its operations by, or the rendition of 
its principal services in behalf of, the territorial sov- 
ereign may suffice to cause the occupant to regard the 
entity as a public enemy concern, and to deal with it 
accordingly.’’ ** 


Thus the property of the more than 99% owned corpora- 
tion was as a practical matter property of the pre-war 


“The Suspense Account transactions described by Villatuya were in pur- 
suance of this legislation (J.A. 77-78). 

“ Moreover, where there is doubt as to whether the property is publicly or 
privately owned, it is to be treated as public property until ownership is 
definitely settled. Hyde, op. cit., at p. 1895. 
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Philippine Government and as a matter of law it could 
be treated as such by the Japanese occupants. This fact 
of ownership, the governmental activities of PNB on be- 
half of the Philippine Government, and the fact that the 
money taken was earmarked for governmental purposes,“ 
unmistakably establish that the money seized was public 
enemy property. See Hyde, op. cit., at p. 1898. 

Hence, assuming, without conceding, that this taking 
was not lawful as a requisition or contribution, it was in 
any event a lawful seizure under Article 53 which passed 
title to the property to the Japanese. See, Oppenheim, 
op. cit., p. 399, notes 2 and 3; Feilchenfeld, op. cit., p. 37. 


CONCLUSION 


The judgment below should be affirmed in all respects if 
this Court agrees with the points we urge in any one of the 
following alternative respects: 


Point I; or Points II and III; or Points II and IV; or 
Points III and V (and as to V, the Court need only accept 


the argument as it applies to PNB); or Points III and V1; 
or Points IV and V (and as to V, see supra) ; or Points IV 
and VI; or Point V (only if the Court agrees that this Point 
applies to both appellants). 


Respectfully submitted, 


Datias §. TowNnsEND, 
Assistant Attorney General, 
Director, Office of Alien Property. 


Georce B. SeaRts, 
Trwix A. SEIBEL, 
Srwneyr . Harris, 
Attorneys, Department of J ustice, 
Attorneys for Appellees. 
“The money turned over to Yoshida was the balance of the redemption 
fund, except for about P172,000 which was in the operating fund account of 


PNB, Bacolod, and there is no question that this 172,000 was not held in 
trust for any Philippine citizen. See Hyde, op. cit., at p. 1898. 
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. Appellees’ brief ignores completely the basic is- 
sue in this case, namely, whether action by the 
Congress, the President and the Department of 
State Embodied In a 1946 Amendment to the 
Trading with the Enemy Act and in a number of 
International Agreements requires this Court to , 
conclude that the Japanese Military Order com- 
pelling Appellant BPI to deliver its Philippine 
Treasury Certificates to the Japanese Military 
Authorities was Null and Void. Moreover, Ap- 
pellees’ suggestion that the Determination of 
the Executive Branch of the United States Gov- 
ernment to refuse recognition to transfers of 
property ordered by the Japanese is not a bind- 
ing rule of decision for this Court is directly con- 
trary to this Court’s decision in Latvian State 
Cargo & Passenger S. S. Line v. McGrath 


. Appellees’ attempt to defend the erroneous re- 


fusal of the Trial Court to admit the Vesting 
Order and the Decision of the Director of the 
Office of Alien Property As Evidence of the un- 
challenged Findings of Fact Contained therein 
is not only unsupported by any authority, but is 
directly contrary to relevant decisions of the Su- 
preme Court and other Federal Courts 


. Contrary to the suggestion in Point III of Ap- 
pellees’ brief, the Trial Court must be deemed to 
have found as a fact that the Philippine Treas- 
ury Certificates wrongfully taken from Appel- 
lant BPI in March 1943 were commingled with 
the fund of Philippine currency delivered by 
Nampo to the PNB branch at Bacolod, Negros, 
in March 1943. Moreover, the Trial Court’s con- 
clusion in this regard is supported by the clear- 
est and most convincing evidence 


Conclusion 
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I 


APPELLEES’ BRIEF IGNORES COMPLETELY THE 
BASIC ISSUE IN THIS CASE, NAMELY, WHETHER 
ACTION BY THE CONGRESS, THE PRESIDENT 
AND THE DEPARTMENT OF STATE EMBODIED 
IN A 1946 AMENDMENT TO THE TRADING WITH 
THE ENEMY ACT AND IN A NUMBER OF INTER- 
NATIONAL AGREEMENTS REQUIRES THIS COURT 
TO CONCLUDE THAT THE JAPANESE MILITARY 
ORDER COMPELLING APPELLANT BPI TO DELIV- 
ER ITS PHILIPPINE TREASURY CERTIFICATES 
TO THE JAPANESE MILITARY AUTHORITIES 
WAS NULL AND VOID. MOREOVER, APPELLEES’ 
SUGGESTION THAT THE DETERMINATION OF 
THE EXECUTIVE BRANCH OF THE UNITED 
STATES GOVERNMENT TO REFUSE RECOGNI- 
TION TO TRANSFERS OF PROPERTY ORDERED 
BY THE JAPANESE IS NOT A BINDING RULE OF 
DECISION FOR THIS COURT IS DIRECTLY CON- 


TRARY TO THIS COURT’S DECISION IN LATVIAN 
STATE CARGO & PASSENGER S. S. LINE v. Me- 
GRATH. 


In its Main Brief (pp. 16-32), appellant BPI demon- 
strated that as a result of action taken by Congress, the 
President and the Department of State during and 
since World War II, it is the law of the United States, 
binding upon the Courts as well as other agencies, that 
purported transfers of property which the Germans and 
Japanese ordered nationals of the countries occupied 
by them during World War II to make must be treated 
as null and void. This action of the Legislative and Ex- 
ecutive branches of the United States established, as the 
law of the United States, that the war, instituted by the 
Axis Powers, was a war of aggression in violation of 
International Law, and being illegal and criminal, did not 
confer on Germany, Japan, or the other Axis Powers, 
the “rights” with respect to occupied areas customarily 
accorded to belligerents under the Hague Regulations 


3 


and other rules of International Law regarding the con- 
duct of war. 


Appellant BPI in its Main Brief (pp. 16-32), not only 
set forth the pronouncements of the representative of 
the President, the statements of the Department of 
State and the numerous International Agreements, both 
civil and military, to which the United States was a party 
and which made the foregoing principles a rule of law 
binding upon United States Courts, but also described 
at length the 1946 Amendment to the Trading with the 
Enemy Act by which the Congress specifically made the 
rule of law prohibiting recognition of forced transfers 
ordered by the Japanese applicable to claims such as 
the present claim of appellant BPI for the return of 
property vested under the Trading with the Enemy Act. 


In enacting the 1946 amendment to the Trading with 
the Enemy Act, the Congress gave a clear and unequivo- 
cal direction that in determining whether non-enemies 
claiming vested property under the Trading with the 
Enemy Act were the owners of such property at the 
time of vesting, transfers of such property which were 
ordered by the Japanese or Germany Military Authori- 
ties must be ignored. The reports of the House and 
Senate Committees specifically stated: 


“In construing who was the ‘owner’ immediately 
prior to vesting, acts of enemy governments which 
sought to divest non-enemies of their property or 
rights, either directly or by purported confiscation 
or by the exercise of duress upon the owner, would 
be ignored and the victim of such an act would be 
regarded as the ‘owner’ for purposes of this stat- 


1 The Report of Robert H. Jackson, representative of the Presi- 
dent of the United States, setting forth the legal position of the 
United States that the war instituted by the Axis Powers was 
legal and that, accordingly, the United States would refuse to 
recognize that Japan and the other Axis Powers possessed the 
“rights” of belligerents under the Hague Regulations is set forth 
in Department of State Publication 2420 (1945) at pages 8-11. 
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ute.” (Senate Report No. 920, 79th Cong., 2d Sess., 
pp. 3, 4; House Report No. 1269, 79th Cong. 1st 
Sess., p. 4; U. S. Code Congressional Service (1946) 
p. 1103) 

In Point IV of their brief (pp. 39-46), appellees pur- 
port to make a reply on this issue. Incredibly, however, 
they fail even to mention or discuss the 1946 Amendment 
to the Trading with the Enemy Act which clearly requires 
this Court to treat as null and void the transfer by ap- 
pellant BPI of its Philippine Treasury Certificates to 
the Japanese under the compulsion of a Japanese Mir 
tary Order. This omission is particularly incomprehen- 
sible since the Attorney General joined with the Alien 
Property Custodian in requesting Congress to enact this 
rule of law. (Main Brief of appellant BPI, pp. 25, 26). 


Appellees also completely ignore all but one of the 
numerous International Agreements of the United States 
and pronouncements of the President’s representative 
and of the State Department cited by appellant BPI 
which make the foregoing principles a rule of decision 
for United States Courts. 


As to the Inter-Allied Declaration of January §, 1943, 
Against Acts of Dispossession Committed In Territories 
Under Enemy Occupation and Control (Appendix to 
Main Brief of Appellant BPI, p. 59), an international 
commitment of the United States Government, appellees 
make the surprising suggestion that (Brief of Appel- 
lees, p. 40) : 


“The Declaration of Allied Nations, referred to 
above, was, we submit, no more than a statement of 
policy; it was not self-executing and required action 
by Congress before it could have statutory effect. 


This, as well as many of the other directives upon 
which BPI relies, was a statement by the Executive 
and did not change the law.” 
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The shocking and completely illusory character of this 
argument is readily apparent in the light of: 


1. The fact, as demonstrated in the Main Brief of 
appellant BPI (pp. 25, 26), that Congress by its 
1946 Amendment to the Trading with the Enemy 
Act specifically made the policy of non-recognition 
of transfers of property ordered by the Japanese 
applicable to claims, like the present, for the return 
of vested property. That legislation is not only not 
discussed in the brief of appellees—it is not even 
mentioned. 


2. The fact that this Court in the case of Latvian 
State Cargo and Passenger 8. S. Line v. McGrath, 
88 App. D. C. 226, 188 F. (2d) 1000, cert. den. 342 
U. S. 816, specifically held, in a suit like the instant 
case under Sec. 9(a) of the Trading with the Enemy 
Act, and involving precisely the same issue, that 
where the Executive branch of the Government has 
determined to refuse to recognize decrees of foreign 
governments ordering transfers of property, such 
rule of non-recognition must be accepted by and 
given effect by the Courts. In that case, this Court, 
in an opinion by the present Chief Judge, stated 
the applicable rule of law clearly and unequivocally 
(88 App. D.C. 229, 188 F(2d) 1003) : 


“We are of the opinion that when the executive 
branch of the Government has determined upon a 
foreign policy, which can be and is ascertained, and 
the non-recognition of specific foreign decrees is 
deliberate and is shown to be a part of that policy, 
such non-recognition must be gwen effect by the 
courts. The rule applicable in such circumstances is 
the same rule applicable to an act of recognition. 
Any other treatment of a deliberate policy and act 
of non-recognition would reduce the effective con- 
trol over foreign affairs by the executive branch to 
a mere effectiveness of acts of recognition. The con- 
trol of the executive branch over foreign affairs 
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must necessarily be broader than that.” (Italics 
added). 
Accord: Latvian State Cargo and Passenger S. S. Line 
v. United States, 126 Ct. Cl. 802, 116 F. Supp. 717; 
Estonian State Cargo and Passenger S. S. Line v. 
United States, 126 Ct. Cl. 809, 116 F.Supp. 447; The Maret, 
145 F. 2d 431. 


The facts of the present case clearly call for the ap- 
plication of the rule in the Latvian State Cargo case, 
supra. Here, the determination of the Executive to re- 
fuse to accord to the Japanese the so-called rights re- 
garding occupied areas customarily accorded to belliger- 
ents under the Hague Regulations, and to treat as null 
and void all transfers of property ordered by the Japa- 
nese in occupied areas, was set forth not merely in pro- 
nouncements of the Department of State and in the for- 
mal presentation of Mr. Justice Jackson, the United 
States representative at the Nuremberg trials, but was 
also embodied in a series of International Agreements, 
both civil and military, entered into by the United 
States with foreign countries. (See Main Brief of appel- 
lant BPI, pp. 17-25). It is indisputable, therefore, that 
the rule of non-recognition involved in this case repre- 
sents a United States foreign policy of the highest im- 
portance and deliberation which is binding, as a rule of 
decision, on this Court. 


The failure by appellees even to mention the above- 
described action by the Congress or the decision of this 
Court in the Latvian State Cargo case, supra, raises a 
most serious doubt as to the character of the argument 
made by appellees in Point IV of their brief that the ac- 
tion of the Japanese Military Authorities in compelling 
appellant BPI, against its will, to transfer to them its 
valid pre-war Philippine Treasury Certificates should be 
held by this Court to be lawful and valid. This is par- 
ticularly true in view of the fact that the Attorney Gen- 
eral urged the Congress to embody in legislation the rule 
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of non-recognition invoked in this case, and urged this 
Court in the Latvian State Cargo case, supra to hold that 
an executive policy of non-recognition of foreign decrees 
is binding on it. Certainly, appellees do not mean to 
contend that a rule of non-recognition is binding on this 
Court when its application will result m permitting the 
Alien Property Custodian to retain vested property, but 
is not binding when application of the rule would require 
the Alien Property Custodian to return vested property 
to the true owner. 


Having ignored the above-described Act of Congress 
and the rule of the Latvian State Cargo case, appellees, 
in their brief, are driven to rely upon decisions of Ameri- 
ean Courts in Civil War and pre-Civil War cases and 
upon decisions of Philippine Courts. Aside from the fact 
that those eases involved factual situations quite different 
from those presented here, even the dicta in such deci- 
sions have been made inapplicable to the present case by 
the above-described action of the Congress, the Executive 
and this Court. 


Reliance on the cited decisions of Philippine Courts, 
even if they were relevant or applicable, is also totally 
inadmissible in this case as a result of the decision of 
this Court in McGrath v. Zander, 85 App. D.C. 334, 177 
F(2d) 649. Under the decision in that case, American 
law, and not Philippine law or Japanese military law, is 
controlling. And, as shown above, American law requires 
that the transfer of the property of appellant BPI or- 
dered by the Japanese be treated as null and void. 


At page 45 of their brief, appellees, departing from 
the legal issue of the invalidity of the Japanese order 
to appellant BPI, make the remarkable statement that: 

“There is no evidence of any duress in the sense 
of a threat of life or limb, an actual putting in fear 
in connection with the transaction in issue.” 

This statement is not only unsupported by even a shred 
of evidence, but is directly contrary to the uncontradicted 
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testimony of the official of appellant BPI who actually 
delivered the currency to the Japanese. That testimony, 
which is set out in full at pages 29 and 30 of the Main 
Brief of appellant BPI, shows clearly and unequivocally, 
that the prior imprisonment and brutal treatment of of- 
ficials of appellant BPI by the Japanese, and their per- 
sonal knowledge of the savagery which the Japanese 
showed toward Philippine civilians generally, convinced 
the President and other officials of appellant BPI that if 
they did not deliver their currency to the Japanese pur- 
suant to the Military Order they would suffer bodily 
harm. (As to Japanese savagery in the Philippines, see, 
e.g. Re Yamashita, 327 US. 1, 13, 14, 23 (note 10); Main 
Brief of Appellant BPI, p. 7) 


i 


APPELLEES’ ATTEMPT TO DEFEND THE ERRO- 
NEOUS REFUSAL OF THE TRIAL COURT TO AD- 
MIT THE VESTING ORDER AND THE DECISION 
OF THE DIRECTOR OF OFFICE OF ALIEN PROP- 
ERTY AS EVIDENCE OF THE UNCHALLENGED 
FINDINGS OF FACT CONTAINED THEREIN IS 
NOT ONLY UNSUPPORTED BY ANY AUTHORITY 
BUT IS DIRECTLY CONTRARY TO RELEVANT DE- 
CISIONS OF THE SUPREME COURT AND OTHER 
FEDERAL COURTS. 


The Vesting Order pursuant to which the currency 
sought to be recovered in this proceeding was taken by 
the United States, specifically found as a fact that the 
vested currency was the balance of the fund of currency 
which was deposited by Nampo with the PNB branch 
at Bacolod Negros, in 1943, and which was transferred by 
the PNB branch at Bacolod in March 1945 to the Bank 
of Taiwan, as agent of the Japanese Military Administra- 
tion (JA 189, 190). And the decision of the Director of 
the Office of Alien Property on the administrative claim 
filed by appellant BPI for the return of the vested prop- 
erty here involved contained equally specific and even 
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more detailed findings of fact to the same effect. (JA 
199, 201, 203). 


At the trial, the accuracy of the foregoing findings of 
fact was not challenged or disputed im any way by ap- 
pellees. (JA 17-25) 


The Vesting Order and Decision of the Director of the 
Office of Alien Property were offered at the trial as evi- 
dence of the facts contained in the above-described find- 
ings. Notwithstanding the fact that the accuracy of the 
findings was not disputed by appellees, the Trial Court 
refused to admit the Vesting Order and Decision for that 
purpose. (JA 17-25) 


Appellant BPI in its Main Brief (pp. 32-36) demon- 
strated that this ruling of the Trial Court was errone- 
ous, as a matter of law, and was directly contrary to 
decisions of the United States Supreme Court and other 
Federal Courts. Those decisions establish clearly and 


unequivocally that the findings of fact in the Vesting Or- 
der and the Decision were not only admissible as proof 
of such facts, but also, since the findings were unchal- 
lenged and uncontroverted, conclusive proof of the facts. 


In Point I B and C of their brief (pp. 21-28), appellees 
attempt to controvert the indisputable principles of the law 
of evidence applicable to this issue by citing a number 
of cases which stand merely for the proposition that find- 
ings of fact in Vesting Orders may not be challenged or 
upset in a collateral proceeding—ie. a proceeding other 
than a suit under Section 9(a) of the Trading with the 
Enemy Act. The cases cited by appellees obviously have 
nothing whatsoever to do with the issue here presented. 
They do not deal even remotely with the question at is- 
sue here, namely, the admissibility in evidence of a Vest- 
ing Order as proof of undisputed findings of fact therein. 
On the contrary, they relate only to challenges to find- 
ings of fact in Vesting Orders made by persons seeking 
to resist the efforts of the Alien Property Custodian to 
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take possession of or to sell property vested by him. In 
this case, neither appellee nor appellants are in any way 
disputing the accuracy of the findings of fact contained 
in the Vesting Order and upon which the Vesting Order 
is based. The situation here is exactly the opposite. The 
Vesting Order is being offered as proof of the facts set 
forth therein, such facts being conceded by all parties to 
be true. 


The decision of the United States Supreme Court in 
United States v. Chemical Foundation, 272 U.S. 1, and the 
numerous decisions of other Federal Courts cited and 
discussed at pages 32-36 of the Main Brief of Appellant 
BPI, establish conclusively that the Trial Court com- 
mitted reversible error in refusing to admit the Vesting 
Order and Decision of the Director of the Office of Alien 
Property as evidence of the facts found therein. Appel- 
lees have been unable to distinguish such cases. 


Appellees, in apparent recognition of the total irrel- 
evancy of the cases cited by them at pages 21-28 of their 
brief, and of their inability to distinguish the cases relied 
upon by appellant BPI (some of which they do not even 
discuss), finally fall back on the extremely curious argu- 
ment that the Vesting Order is not admissible as evidence 
of the unchallenged finding of fact contained therein on 
the ground that the Alien Property Custodian was “not 
required” to make the finding of fact in question and that 
it was not “essential” to the Vesting Order (Brief of 
Appellees, p. 24). 


The only case cited by appellees for this novel propo- 
sition stands for precisely the opposite, and, in fact is 
direct authority for the contention of appellant BPI, 
United States v. Foster, 131 F. (2d) 3, cert. den. 318 
U.S. 767. (Brief of Appellees, p. 25). That case in- 
volved a condemnation proceeding brought by the United 
States. The statute pursuant to which the condemnation 
was made specifically provided that “just compensation” 
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for the taking “should be ascertained and awarded” in a 
judicial proceeding “and established by judgment therein.” 
A “declaration of taking” filed by the Government set 
forth an “estimate” by the acquiring agency of “the sum 
of money” which it thought would constitute “just com- 
pensation.” That “declaration of taking” was offered in 
evidence as an admission by the Government of the 
amount “estimated” by it to constitute “just compensation.” 
This offer was properly refused by the Court on the 
grounds that: (1) Since the statute authorizing the con- 
demnation specifically provided that “just compensation” 
should be determined in a judicial proceeding the “esti- 
mate” was no part of the official duties of the Govern- 
ment official who issued the “declaration of taking” and 
(2) Under the Constitution, the determination of “just 
compensation” is always a legal question for determina- 
tion by the Courts and is never within competence of an 
administrative agency. But the Court indicated clearly 


that in a situation like that involved in the present case, 
namely, a finding of fact within the competence of an 
administrative official of the United States Government, 
the ruling, order or decision containing such finding of 
fact would be receivable as an admission of such fact by 
the Government. The Court stated (131 F. (2d) 7): 


“Tf these declarations by the Secretary of War were 
made in the performance of his duty and within the 
scope of his authority, it may well be that the Gov- 
ernment would be bound. Cuzty of Chicago v. Greer, 
9 Wall. 762, 19 L. Ed. 769” 

Neither the Supreme Court in the Chemical Foundation 
case, supra, nor the numerous other Federal Courts in the 
decisions discussed at pages 32-36 of the Main Brief of 
Appellant BPI even remotely suggested that the admissi- 
bility in evidence of the rulings, orders and decisions of 
the Alien Property Custodian and other agencies of the 
United States Government as proof of the findings of 
fact contained therein is dependent, in any way, upon a 
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determination by the Court that such findings were re- 
quired to be made. It is obviously sufficient that the 
findings were made in the performance of the official 
duties and within the scope of the authority of the gov- 
ernmental agency or official involved. That is particu- 
larly true where, as in the instant case, the Government 
does not challenge the accuracy of the findings of fact, 
and thereby, admits their accuracy. 


But even if the decisions required a determination of 
“essentiality” of findings of fact before rulings, orders, 
and decisions containing such findings are admissible as 
evidence of the facts, the argument of the appellees is 
completely without merit in relation to the facts of the 
present case. Appellees expressly admit in their brief 
that the statutory authority of the Alien Property Custo- 
dian to issue the Vesting Order here involved was de- 
pendent upon a finding by him that the property covered 
by the Vesting Order was “enemy owned”. (Brief of 
Appellees, p. 24). And, as appears from the Vesting 
Order (JA 189, 190), the only basis for the conclusion 
of the Custodian that the vested currency was “enemy 
owned” (by Japan) was the finding of fact m the Vesting 
Order that that the vested currency was “the balance of 
the money deposited by the Southern Regions Develop- 
ment Bank (Nampo Kaihatu Kinko) with the Philippine 
National Bank, Bacolod Branch, which were captured by 
the American forces late in March 1945.” As is clearly 
shown by the record, the vested currency was, when cap- 
tured by the American Armed Forces, buried in the 
mountains near Bacolod, Negros. (JA 17-25, 165-173, 
180, 185, 186, 188, 189, 199, 203, 212-216, 300, 301, 312, 313, 
316). Thus, when the currency was found it was not in 
the hands of the Japanese and there was nothing found 
with it to prove that it was owned by the Japanese. At 
that point the Alien Property Custodian could not prop- 
erly exercise his vesting powers under the Trading with 
the Enemy Act because he had no basis for concluding 
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that the currency was owned by the Japanese. Accord- 
ingly, he made an investigation which lasted over two 
years. Finally, on August 5, 1947, he issued Vesting 
Order P-285 (JA 189, 190). As is shown by the Vesting 
Order itself, the only basis upon which the Custodian, 
after two years’ investigation, was able to conclude that 
the currency in question was owned by the Japanese and, 
hence, subject to his vesting powers, was that it was the 
balance of the money which had been delivered by the 
Japanese Bank Nampo to the Philippine National Bank 
at Bacolod. This fact he set forth in the Vesting Order 
as the basis of his legal authority to vest. In these cir- 
cumstances, appellees’ suggestion that this finding of fact 
was not “essential” to the Vesting Order borders on the 
preposterous. 


As demonstrated in the Main Brief of appellant BPI 
(pp. 37, 38), quite apart from the conclusiveness of the 
Findings of Fact in the Vesting Order and Decision of 
the Director of the Office of Alien Property, the conclu- 
sion of the Trial Court that the identity of the vested 
Philippine currency with the balance of the currency de- 
livered in March 1943 by the Japanese agent, Nampo, to 
the Philippine National Bank branch at Bacolod had not 
been proved, must be reversed as clearly erroneous. As 
plainly appears from the record, the documentary and cir- 
cumstantial evidence introduced at the trial and the tes- 
timony of the PNB witness, Buenaventura, independently 
established the identity of the two funds, not merely by 
a preponderance of the evidence but most clearly and 
convincingly. 


In their brief, (pp. 10-13, 17-21), appellees try to avoid 
the effect of this evidence by completely ignoring the 
documentary and circumstantial evidence cited in the 
Main Brief of Appellant BPI (pp. 37, 38), and by at- 
tempting to discredit the testimony of the PNB witness 
Buenaventura. The documentary and circumstantial evi- 
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dence cited by appellant BPI and ignored by appellees in 
their brief and by the Trial Court in its opinion clearly 
establishes the identity of the two funds even if Buena- 
ventura were completely disbelieved. But, as a simple 
examination of the record will show, Buenaventura’s tes- 
timony was direct and credible (JA 165-173, 176, 177, 185, 
186-188). And it was completely corroborated by his 
contemporaneous written report to the President of PNB 
made in April 1945 just after the vested currency was 
captured by the American Armed Forces (JA 30-32, 214- 
216). 
Til 


CONTRARY TO THE SUGGESTION IN POINT II 
OF APPELLEES’ BRIEF, THE TRIAL COURT MUST 
BE DEEMED TO HAVE FOUND AS A FACT THAT 
THE PHILIPPINE TREASURY CERTIFICATES 
WRONGFULLY TAKEN FROM APPELLANT BPI IN 
MARCH 1943 WERE COMMINGLED WITH THE 
FUND OF PHILIPPINE CURRENCY DELIVERED 
BY NAMPO TO THE PNB BRANCH AT BACOLOD, 
NEGROS IN MARCH 1943. MOREOVER, THE TRIAL 
COURT’S CONCLUSION IN THIS REGARD IS SUP- 
PORTED BY THE CLEAREST AND MOST CON- 
VINCING EVIDENCE. 


In their brief, appellees make the tentative (and ap- 
parently half-hearted) suggestion that “it was unneces- 
sary for the trial judge to reach the question of com- 
mingling, and he does not seem to have made a clear-cut 
finding in respect thereof.” (Brief for Appellees, p. 36). 


The baselessness of this suggestion is readily appar- 
ent from an examination of the Trial Court’s Opinion, 
(JA 308-328). 


The Court described the position of appellant BPI on 
the commingling issue as follows (JA 312, 313): 


“This plaintiff complied with this order and turned 
over pre-war currency to Nampo, the Japanese agent, 
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and in return received an equivalent amount of Jap- 
anese Military Notes. It is alleged by Bank of Phil- 
ippine Islands that this transfer or exchange was 
effected by force and duress and was an unlawful 
taking and commingling of its money by the Japanese. 
This plaintiff further alleges that this currency, taken 
from them by force and duress, was sent by Nampo 
through the Philippine National Bank, Manila, along 
with other pre-war currency, to two branches of 
Philippine National Bank—one in Iloilo and the other 
in Bacolod. The Philippine National Bank was to 
act as an instrument of the Japanese in carrying out 
this redemption program. 


“After a partial use of this commingled fund by the 
Bacolod branch of the Philippine National Bank, the 
Japanese in March of 1945 ordered the Philippine 
National Bank to turn over the rest of the fund to 
the Bank of Taiwan, as agent of the Japanese Mili- 


tary Administration. Subsequently, the United States 
Armed Forces invaded the Philippine Islands. As 
the Japanese forces retreated, they buried this money 
in the mountains where it was found by the United 
States Army. 


The claim of the Bank of Philippine Islands to the 
vested funds rests mainly on the theory that since 
there was an unlawful taking by the Japanese, the 
latter did not acquire good title to the money taken 
from it and that the Bank of the Philippine Islands 
remained the true owner of said money, even to the 
time of vesting. In support of this, the Bank of 
Philippine Islands relies on principles of the law of 
restitution which are substantially as follows: 
‘That when a person wrongfully mingles money 
of another with money of his own, the other is 
entitled to obtain reimbursement out of the fund.’ 
(Rest. of Law of Restitution, Sec. 209). 
‘Where a person wrongfully mingles money of 
another with money of his own and subsequently 
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makes withdrawals from the mingled fund, the 
other is entitled to an equitable lien upon the 
part which remains and the part which is with- 
drawn or upon their product.’ (Rest. of Law of 
Restitution, Sec. 211). 


(Italics added). 


The Court stated that the position of the appellees 
(defendants below) with respect to the contentions of 
appellant BPI were as follows (JA. 316, 317): 


“Ty. POSITION OF THE DEFENDANTS 


The defendants maintain, and rightfully so, that in 
order for either plaintiff to recover in these suits 
one of them must show an interest, right or title in 
the vested property as is required by Section 9(a), 
Trading with the Enemy Act (50 U.S.C. App.) * * * 
Further, the defendants also make the following con- 
tentions: 


1. Neither plaintiff proved that the vested money 
was the same money taken by the Japanese from the 
Bacolod branch of the Philippine National Bank on 
March 2, 1945. 


2. The exchange by the Bank of the Philippine 
Islands of Philippine currency for Japanese Mili- 
tary Notes in March, 1943 was a valid transaction 
and, therefore, this plaintiff has no standing to bring 
this suit. * * *” (Italics added) 


Upon the basis of this statement of the issues between 
appellant BPI and appellees, the Court set forth its con- 
clusions as to the burden of proof (JA 317-319) : 


“vy. BURDEN OF PROOF 


* * © Tt has been clearly established that in a suit 
of this nature brought under Section 9(a) wherein 
the plaintiff must establish his ‘right, title or inter- 
est’, * * * plaintiff must carry this burden of proof. 
* * © Since a suit such as this is equitable, the plain- 
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tiff may recover a property right that would be rec- 
ognized in equity, even though he may fail to show 
legal title.” 

* * * either plaintiff may recover if it shows 
that it gave up its money because of duress. In 
Re Meyer, 106 F. 828, 831. Tf this is shown, there 
is still another step which the plaintiff must then take 
before it may recover. It must then identify the 
vested property as being the same property with 
which it parted or show that it obtained a lien on 
the commingled fund. 


More specifically, in order for a plaintiff to re- 
cover, it must show as a fact by a preponderance of 
the evidence that the money which was recovered by 
the United States Army and subsequently made the 
subject matter of Vesting Order P-285 was the same 
money, or a part of the same money, which was 
transferred from Philippine National Bank, Bacolod, 


to the Bank of Taiwan in March 1945. 


Plaintiff Bank of the Philippine Islands contends 
that it has a lien on the vested property by reason 
of the wrongful taking in March of 1943. To prove 
this it must show that the vested property was @ part 
of the fund which was acquired by the Japanese 
through Nampo from the Bank of the Philippine Is- 
lands in March, 1943; and even prior to proving 
this, the Bank of the Philippine Islands must show 
that the taking was unlawful.” (Italics added) 


In this context, the Court concluded that Appellant 
BPI could not recover on the grounds that (JA. 327, 328) : 


“It has not been proven by a preponderance of the 
evidence that the money captured by the United 
States Army was the same money that the Philippine 
National Bank, Bacolod branch, turned over to the 
Bank of Taiwan in March, 1945. * 8% -[and) °** 
The Bank of the Philippine Islands turned over its 
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money in a lawful transaction, so it has no claim 
to the vested property.” (Italics added) 


Upon the basis of the foregoing statements from the 
opinion of the Trial Court, it is obvious that: 


1. The claim of appellant BPI to “right, title, or in- 
terest” in the vested currency was based, in the first in- 
stance, on evidence showing that the pre-war Philippine 
currency wrongfully taken from it by Nampo, the Japa- 
nese agent, in March, 1943, was wrongfully commingled 
by Nampo with other currency, and that this wrongfully 
commingled fund was sent by Nampo to the branches of 
the Philippine National Bank at Iloilo and Bacolod. Ap- 
pellant BPI claimed that as a result of this wrongful 
seizure and commingling it acquired a lien on the com- 
mingled fund. 


2. The second aspect of the claim of appellant BPI 
was that the balance of the wrongfully commingled fund 
sent by Nampo to Bacolod, upon which appellant had a 
lien and which was turned over to the Bank of Taiwan 
in March 1945, was the same money as that captured by 
the American Armed Forces and vested pursuant to Vest- 
ing Order P-285. 


3. The appellees (defendants below) did not dispute 
nor attempt to controvert the first aspect of the. claim of 
appellant BPI, namely, the wrongful comming] wy Nampo 
of the currency of BPI with other currency and the send- 
ing of the commingled fund by Nampo to Tlioilo and 
Bacolod. Appellees disputed only the second aspect of 
the claim, namely, whether the balance of the commingled 
fund sent to Bacolod was the same money as that cap- 
tured by the American Armed Forces and vested under 
Vesting Order P-285. 


4. The Trial Court denied only the second aspect of 
the claim of appellant BPI by finding that there was not 
a preponderance of proof to show that the balance of the 
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commingled fund sent to Bacolod was the same money 
as that captured by the American Armed Forces and 
vested under Vesting Order No. P-285. But the Court 
clearly concluded that appellant BPI had established the 
first aspect of its claim, namely, the wrongful commingling 
of BPI’s funds by Nampo with other currency and. the 
sending of the commingled fund to Iloilo and Bacolod. 
This is demonstrated not only by the Court’s statement 
of the contentions of the respective parties on this issue, 
but, more particularly, by its statement of the burden 
of proof resting on BPI. The Court stated clearly and 
unequivocally that BPI must establish a legal or equita- 
ble interest in the property claimed. (JA. 317, 318). 
BPY’s claim to this interest rested squarely on the as- 
serted wrongful commingling of its funds by Nampo 
with other funds, the commingled fund having, thereafter, 
been sent to Iloilo and Bacolod. Jf the Court had not 
concluded that there had been a commingling of BPI’s 
funds by Nampo it would have had to deny the claim 
forthwith on that ground. It would never have reached, 
as it did, the second question, namely whether the vested 
currency was what remained of the commingled fund. To 
suggest, as appellees apparently do, that the Trial Court 
did not consider and sustain the contention of appellant 
BPI on the commingling issue, is to attribute a lack of 
learning and competence to the Trial Court totally un- 
justified by the record. 


That the Trial Court concluded that Nampo commingled 
the funds of BPI with other funds and that BPI had a 
lien on that commingled fund is clearly shown by the 
different disposition made by the Court of the claim of 
the conflicting appellant PNB. In addition to denying 
the PNB claim on the ground invoked in the case of BPI, 
namely, that the identity of the vested currency with the 
balance of the commingled fund had not been proved, the 
Court held that PNB had failed to prove that it ever had 
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any interest in the commingled fund. The Court stated 
(JA. 324, 325) : 


“Further, in order for a plaintiff to recover, bene- 
ficial ownership of the fund involved must be estab- 
lished. Feller v. McGrath, supra. That is, he must 
prove that he is the real or beneficial owner of the 
property. To begin with, the Philippine National 
Bank has not even shown the source of the money 
involved or whether it was really the money of that 
Bank. * * * 


From the evidence, it appears that the Philippine 
National Bank knew the money to be used in the Re- 
demption Program would come from Nampo, but 
there is no testimony to establish how this was known. 
It is no explanation for the Bank to state that it 
withdrew the money to carry out the Redemption 
Program. The Philippine National Bank alleged that 
the money was its own but there is no explanation 
beyond that, and there is no proof that it was the 
money of that Bank.” (Italics added) 


It is obvious from the foregoing, that if the Trial Court 
had, as appellees appear to suggest, failed to conclude 
that the funds taken from appellant BPI were commingled 
by Nampo with other funds and sent to Ioilo and Baco- 
lod it would have had to hold, as it did in the case of 
PNB, that the BPI claim must be denied for failure to 
prove that BPI ever had any interest in the commingled 
fund. This the Trial Court did not do, and it follows 
that the Court found for appellant BPI on the issue. 


Appellees, in their brief, expressly admit (p. 13) that 
the Trial Court did make this differentiation in the treat- 
ment which it accorded to the claim of appellant BPI and 
that accorded to the claim of appellant PNB. Appellees, 
themselves, have thereby demonstrated that their “sugges- 
tion” (p. 36) that the Trial Court did not find for appel- 
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lant BPI on the commingling issue 1s completely without 
substance. 


Ag shown in the Main Brief of appellant BPI (pp. 39- 
45) the conclusion of the Trial Court that the Philippine 
Treasury Certificates wrongfully taken from appellant 
BPI by Nampo in March 1943, were wrongfully com- 
mingled with the fund of Philippine currency delivered 
by Nampo to the PNB branch at Bacolod in March 1943 
is supported by the clearest and most convincing evi- 
dence. Appellees in Point III of their brief (pp. 36-38), 
do not point to a shred of convincing evidence to the 
contrary. There is no basis upon which this Court might 
properly reach the conclusion suggested by appellees. 


Independently of the Trial Court’s finding, the conten- 
tion of appellant BPI on the commingling issue is sup- 
ported not merely by a preponderance of the evidence 
but by clear and convincing evidence. This is readily 
evident from a comparison of the detailed references to 
the record contained in the Main Brief of appellant BPI 
(pp. 39-45) with the unsupported hypotheses set forth at 
pages 37 and 38 of the brief of appellees. 


While the commingling of BPI’s Treasury Certificates 
by Nampo with the larger fund of currency sent by 
Nampo to Iloilo and Bacolod is clearly established by the 
most convincing circumstantial evidence, it is to be em- 
phasized that all possible doubt is removed by certain 
direct evidence admitted by the Trial Court. Contempo- 
raneously with the delivery by appellant BPI of its 
Treasury Certificates to Nampo, Mr. Saburo Higuchi, the 
official of Nampo who ordered BPI to deliver the Treas- 
ury Certificates and who handled the transaction for 
Nampo, specifically informed Mr. de Villa Abrille, the 
official of BPI who delivered the Treasury Certificates, 
that the Treasury Certificates being delivered by BPI 
were being sent by Nampo to Bacolod for the purpose of 
redeeming emergency currency which had been circulated 
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prior to the occupation of the Island of Negros by the 
Japanese (JA 48-45, 201). 


Over the objection of appellees, the Trial Court ad- 
mitted this evidence to show the state of mind of Nampo 
at the time it received the Treasury Certificates from 
appellant BPI and at the very time Nampo was sending 
the large fund of Philippine currency to Bacolod and 
lloilo for the redemption of emergency currency, namely, 
the intention of Nampo to include the Treasury Certifi- 
cates taken from BPI in the larger redemption fund, and 
specifically, in that portion of the redemption fund sent 
to Bacolod (JA 48-45). 


The Trial Court admitted this evidence upon the basis 
of the decisions of United States Supreme Court in Mu- 
tual Life Insurance Company v. Hillmon, 145 U.S. 283, 
and of this Court in Lee v. Mitcham, 69 App. D.C. 17, 
98 F(2d) 298 (Tr. Vol. 1, pp. 19-33). 


Appellees now admit in their brief that this evidence 
was properly admitted by the Trial Court (Brief of Ap- 
pellees, p. 6) 


Under the decisions in the Hillmon and Lee cases, 
supra, this evidence of the intention of Nampo to com- 
mingle the Treasury Certificates of appellant BPI with 
other currency and to send them to Bacolod is the proper 
basis for the further conclusion that this intention of 
Nampo was, in fact, executed, that is to say, that it did, 
in fact, include the BPI Treasury Certificates in the fund 
of 2,021,200 sent to Bacolod rather than in the fund of 
2,021,200 pesos sent to Iloilo. (See also, American Law 
Institute, Basic Problems of Evidence (1954), Vol. 2, pp. 
290-293) The record is barren of even a scintilla of evi- 
dence to the contrary. As demonstrated above, the Trial 
Court, having admitted the evidence for the purpose in- 
dicated, obviously reached the ultimate conclusion that 
Nampo did commingle the BPI Treasury Certificates with 
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other funds and sent them to Bacolod. In any case, the 
doctrine of the Hillmon and Lee cases, supra, clearly re- 
quires the conclusion that the BPI Treasury Certificates 
were included by Nampo in the commingled fund of 4,- 
042,000 pesos which was sent half and half to Bacolod 
and Iloilo. BPI’s right to recover is the same in either 
event under the well-established doctrines governing the 
tracing and recovery of wrongfully commingled funds. 
(See Main Brief of Appellant, pp. 42-45) 


CONCLUSION 


The District Court erred as a matter of law in entering 
judgment against appellant BPL That part of the judg- 
ment should be reversed, and this Court’s mandate should 
direct that judgment be entered in favor of appellant 
BPI. The judgment against appellant PNB should be 
affirmed. 


Respectfully submitted, 


JoserH B. FampMan 
Metvitte E. Locker 
1701 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellant 
Bank of the Philippine 
Islands 
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I 


IT WAS CLEARLY ERRONEOUS FOR THE TRIAL 
COURT TO FIND THAT THE REAL OWNER OF THE 
VESTED FUND COULD HAVE BEEN THE JAPANESE 
MILITARY GOVERNMENT IN THAT THE RECORD 1s 
DEVOID OF ANY EVIDENCE OR POSSIBILITY OR 
PROBABILITY THAT THIS WAS THE SITUATION 


Appellees and the Bank of the Philippine Islands in 
opposing the claim of the Philippine National Bank in 
the Court below did not call one witness to testify in 
their behalf and did not introduce any independent evi- 
dence. Now relying on argumentation, surmise and con- 
jecture, based for the most part on matters not contained 
in the record, they are attempting to attack the Philip- 
pine National Bank’s evidence as established by its wit- 
nesses, its records and books of accounts. Preponderance 
of evidence is not involved here, as there is no opposing 
evidence at all. 


Appellees and the Bank of the Philippine Islands at- 
tempt to sustain in their briefs through arguments and 
conjectures the finding of the court below: “It seems 
consistent with the evidence to conclude that the Japanese 
Military Government could have been the real owner of 
the money used in the Redemption Program and that 
the money was to be used for the benefit of the government 
who was to repay the Philippine National Bank for the 
amounts of emergency notes accepted for deposit by its 
branches. This would then establish equitable ownership 
in the Japanese Military Government.” (J.A. 325) There 
is nothing in the record which sustains this argument and 
conjecture, as the Redemption Program was the activity 
of the Central Administrative Organization, i.e., the 
Philippine Civilian Government, not the activity of the 
Japanese Military Government. The record does not show 
any connection between the Philippine National Bank and 
the Japanese Military Government. In fact, it is difficult 
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to grasp the court’s reasoning, for if the Japanese Mili- 
tary Government was the real owner of the money in 
the possession of the Philippine National Bank, why was 
the Philippine National Bank to be repaid for its ad- 
vances? 


When the Japanese consolidated their invasion of the 
Philippines and occupied the country, a Philippine civilian 
government was created, designated the “Central Ad- 
ministrative Organization”. This “Central Administra- 
tive Organization” exercised the executive and legislative 
functions of government. It was divided into six admin- 
istrative departments covering (1) Interior (2) Finance 
(3) Justice (4) Agriculture and Commerce (5) Eduea- 
tion, Health and Public Welfare and (6) Public Works 
and Communication. The Central Administrative Or- 
ganization was headed by a Jorge Vargas who was desig- 
nated, “Chairman of the Executive Commission”. (J.A. 
217, 218, 219) This Central Administrative Organiza- 
tion and the Philippine Executive Commission are loosely 
referred to as the Japanese puppet government. Judicial 
notice can be taken that the Central Administrative Or- 
ganization and its Executive Commission ceased opera- 
tions on October 14, 1943, when the Republic of the Philip- 
pines was established under Japanese auspices and Jose 
Laurel was elected as president of the Republic of the 
Philippines (History of Industry and Trade of the Philip- 
pines. A. V. H. Hartendorp, Manila, 1958, page 100). 


As is set forth in the record, Executive Orders 135 and 
136 were issued by the Central Administrative Organiza- 
tion on March 15, 1943 and were approved by the Japa- 
nese Military Government. They had for their purpose 
the Emergency Notes Redemption Program of the Cen- 
tral Administrative Organization in the Visayan Islands. 
(J.A. 220 to 231) Executive Orders 135 and 136 of the 
Central Administrative Organization designated the Phil- 
ippine National Bank as an agent to carry out the re- 
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demption program and provided that the Philippine Na- 
tional Bank would be repaid the amounts of emergency 
notes redeemed. (J.A. 227) Executive Order 136, Section 
9, provided: “There is hereby created out of any avail- 
able funds in the National Treasury an ‘Emergency Notes 
Beserve Fund’ in such amount as may be determined by 
the Chairman of the Executive Commission, to be used 
exclusively for the redemption of emergency notes as 
prescribed herein and for such expenses as may be in- 
curred incident thereto.” Since the Central Administra- 
tive Organization was the civilian government and had its 
own National Treasury, the fact that an “Emergency 
Notes Reserve Fund” was provided for in Executive Or- 
der 136 out of any available funds in the National Treas- 
ury, was not related in any manner with the Philippine 
National Bank, which was and is a private commercial 
bank. There is no proof in the record that this fund was 
ever set up by the Central Administrative Organization in 
the National Treasury. The Philippine National Bank es- 
tablished through uncontroverted testimony that the 
Philippine National Bank never did receive any funds 
from the Central Administrative Organization for the 
redemption program, nor were there on deposit in the 
Philippine National Bank any monies belonging to the 
Central Administrative Organization. In reference to the 
Philippine National Bank, we have the following testi- 
mony: 


“Question: Mr. Villatuya, to your knowledge, did the 
puppet government, the Central Administrative Or- 
ganization, have on deposit in March, 1943 any monies 
in a deposit account? 

The Witness: The Central Administrative Organization 
had no deposit with the Philippine National Bank on 
this particular date. 

Question: Did the puppet government of the Philippines 
in March 1943 have any available funds on deposit 
with the Philippine National Bank which could ee 
been used for the redemption program? 
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Answer: These records show that the puppet government 
had no money on deposit with the Philippine Na- 
tional Bank that could be used for this program. 

Question: Was there ever established in the books of 
the Philippine National Bank by the puppet govern- 
ment of the Philippines any funds for carrying out 
this redemption program? 

Answer: The records do not show.” (J.A. 160, 161) 


It should be pointed out here that the Central Adminis- 
trative Organization in Executive Order 136 designated 
the fund to be set up in the National Treasury as “Emer- 
gency Notes Reserve Fund” while the Philippine National 
Bank on its books used the designation, “Emergency 
Notes Redemption Fund”, two entirely different items 
with different meanings. 


Eusebio Villatuya, the chief accountant for the Philip- 
pine National Bank in charge of all its books of account, 
(J.A. 61, 62) and Chief Statistician of the Philippine 


National Bank in 1943 (J.A. 75) and personally familiar 
with the books and entries here in question, (J.A. 75) 
qualified as an expert witness (J.A. 62-63). His expert 
testimony as to the entries in question, their meaning, 
and the Philippine National Bank’s ownership of the 
funds (J.A. 70-74, 134) was not opposed or contradicted 
by any testimony or other evidence. 


The court below held that the monies in question were 
in the possession of the Philippine National Bank. (J.A. 
324) Proof of possession of personal property is prima 
facie evidence of title and raises a presumption of own- 
ership. (20 Am, Jur., Evidence, Sec. 237, Wolfgang v. 
Burrows, C.A.D.C. 1950, 181 F. 2d 630, Hansen v. Brown- 
ell, D. C. D. C. 1955, 135 F. Supp 117) Such presumption 
must be countervailed by substantial evidence and cannot 
be overturned by suspicions. (Stone v. Stone, C.A., D. C. 
1943, 136 F. 2d 761) Since the court below held that it 
seems consistent with the evidence to conclude that the 
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Japanese Military Government could have been the real 
owner of the money and that this conclusion is just as 
consistent with the evidence as the conclusion that the 
plaintiff urges upon this court, the court below should 
have decided that the Philippine National Bank was the 
owner of the funds because the court’s finding of pos- 
session by the Philippine National Bank carried with it 
the presumption of ownership. (J.A. 325) This presump- 
tion was not rebutted by any evidence, as arguments, 
however plausible, are not evidence. 


This finding of possession plus the unopposed expert 
testimony of Villatuya and the records and books of ac- 
count introduced into evidence established conclusively 
the ownership by the Philippine National Bank of the 
funds in question. Villatuya described in detail each entry 
concerned in the redemption fund program of the Philip- 
pine National Bank and related each entry to the head 
office books, ie., its general ledgers and its subsidiary 
branch ledgers of Bacolod and Iloilo, showing these funds 
to be part of the operating cash funds of the head office. 
He then related each entry in the Bacolod Branch books 
and Iloilo Branch books to the head office books. Mr. Vil- 
latuya was painstaking in his description of these entries 
and showed that the head office books which controlled 
the situation carried these funds as charged to the Baco- 
lod Branch and the Iloilo Branch under the account “Due 
from Branches” and that the Branch books carried these 
funds as credited to the head office under the account, 
“Due to Manila”. (PNB’s Brief, pages 14-24). Villatuya 
testified from his personal knowledge and from the rec- 
ords that while these funds were at the branches in Baco- 
lod and Iloilo, they were operating cash funds of the 
bank and owned by the Philippine National Bank (J.A. 
70-112, 134) 


No testimony or records were introduced in evidence, 
connecting the Japanese Military Government with the 
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Redemption Program except a reference to their ap- 
proval of Executive Orders 135 and 136 of the Central 
Administrative Organization. 


Inasmuch as Philippine National Bank is opposed here 
by possibilities and not by evidence, let us review the 
possibility that this money might have been equitably 
owned by the Japanese Military Government. The court 
gives no indication of how it arrived at this determina- 
tion. The Philippine National Bank, being a private com- 
mercial bank would have the standard banking relation- 
ship of debtor and creditor in relation to its banking 
clients. If the Japanese Military Government or any of 
its agents deposited funds with Philippine National Bank, 
the Japanese Military Government or its agents would 
have been creditors. However, a creditor of a bank does 
not have equitable ownership of bank funds. The pos- 
sible agents of the Japanese Military Government might 
have been the Central Administrative Organization, Yoko- 
hama Specie Bank or Nampo, as they are mentioned in 
the record as part of Philippine National Bank’s case or 
argumentatively by opposing counsel in their briefs. In 
reference to the Japanese Military Government there is 
nothing in the record pertaining to it other than its ap- 
proval of the Central Administrative Organization’s Ex- 
ecutive Orders 135 and 136. In reference to the Central 
Administrative Organization, the record shows that it 
did not have funds on deposit with the Philippine Na- 
tional Bank. (J.A. 160, 161) In fact, the record shows 
that when the redemption program started, the Central 
Administrative Organization (Philippine Executive Com- 
mission) was the debtor of the Philippine National Bank. 
(J.A. 248, lines 41, 78) Hence the Japanese Military Gov- 
ernment could not have obtained equitable ownership 
through the Central Administrative Organization. In 
reference to the Yokohama Specie Bank the record shows 
that prior to the Philippine National Bank’s deposits with 
Nampo on March 4 and 5, 1943, the Philippine National 
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Bank was obligated to Yokohama Specie Bank in the 
sum of P5,909,000.00. (J.A. 138) The record further 
shows that on the same date Yokohama Specie Bank 
owed Philippine National Bank P5,000,000. (J.A. 160) 
Thus, the Philippine National Bank owed Yokohama Spe- 
cie Bank a net sum of P909,000.00. While these items do 
not have any relation to the redemption program in the 
record and are transactions between banks, the possibility 
that this debtor relationship of the Philippine National 
Bank to Yokohama Specie Bank in the net sum of P909,- 
000.00 would give equitable ownership of the redemption 
funds of P4,042,400 to the Japanese Military Government 
is again absurd. Moreover, no agency relationship of 
Yokohama Specie Bank to the Japanese Military Govern- 
ment is shown of record. Suggestions by counsel that 
Yokohama Specie Bank advanced monies to Philippine 
National Bank for the Philippine National Bank to open 
in February 1942 are not evidence (J.A. 140-141) and 
in fact it was denied by Villatuya. (J.A. 140) Assuming 
for purposes of argument that the Philippine National 
Bank did receive this money from Yokohama Specie Bank 
to open on February 3, 1942, the Philippine National 
Bank would thereupon become the debtor of Yokohama 
Specie Bank. That would not give Yokohama Specie 
Bank equitable ownership to any funds in the Philippine 
National Bank. The Bank of the Philippine Islands in 
its brief suggests that the Philippine National Bank’s 
liability to Yokohama Specie Bank as set forth in the 
Philippine National Bank’s books, and a similar amount 
due to the Philippine National Bank from the Philippine 
Executive Commission set forth in the Philippine National 
Bank’s books are related to the redemption program. 
(J.A. 141) The most the record shows is that on the 
date in question the amounts balance. (J.A. 141) As- 
suming that Yokohama Specie Bank had advanced monies 
to the Philippine Executive Commission through the 
Philippine National Bank, the record shows that the 
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Philippine Executive Commission was indebted to the 
Philippine National Bank at the time of the redemption 
program (J.A. 248, line 47) and that the Philippine Na- 
tional Bank never received any funds from the Philippine 
Executive Commmission for this purpose. (J.A. 248, line 
47, 160, 161) Under the most favorable inference for 
Bank of the Philippine Islands’ suggestions, the only re- 
lationship between Yokohama Specie Bank on one hand 
and the Philippine National Bank would be debtor and 
creditor, the same as would exist with the Philippine 
Executive Commission. A debtor and creditor status 
would not pass equitable ownership to funds in the pos- 
session of the Philippine National Bank. Here again, 
arguments are not evidence. In reference to Nampo: 
assuming that the Philippine National Bank obtained 
funds from Nampo which were sent to Bacolod and Tloilo 
for the redemption program, this at most would make 
the Philippine National Bank a debtor of Nampo. Nampo 
would thus be the creditor of the Philippine National 
Bank. But again the Philippine National Bank’s status 
as debtor would not transfer any equitable ownership of 
funds in the Philippine National Bank. To add to the 
absurdity of this possibility, the record shows that Nampo, 
a Japanese bank, was in debt to the Philippine National 
Bank. (J.A. 248, lines 41, 78, J.-A. 70, 71) Banks in 
Manila made deposits and withdrawals from Nampo, and 
Nampo acted as the clearing house for banks in Manila 
during the occupation. (J.A. 65, 66, 67, 36, 39, 57) The 
Philippine National Bank established that it had deposit 
accounts with Nampo, one a time deposit (J.A. 248, line 
41) and one a special clearing account. (J.A. 248, lines 7, 
8, J.A. 145) The Philippine National Bank established 
that it withdrew Philippine currencies from its vault and 
deposited these currencies with Nampo in its special de- 
posit and clearing account. (J.A. 70, 71, 72, 84, 85) The 
Philippine National Bank established that it withdrew 
Philippine currencies from its deposit and clearing ac- 
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vount with Nampo and forwarded the funds to its branches 
at Bacolod and Iloilo. (J.A. 72, 73, 86, 90) The fact that 
two Japanese and two Philippine National Bank em- 
ployees accompanied the funds to Bacolod and Iloilo is 
understandable, for it would be quite difficult for two 
Philippine National Bank employees alone, with such a 
sizeable amount of currency, to pass freely through Japa- 
nese inspection points. Thus Nampo, the debtor of the 
Philippine National Bank, could not have given equit- 
able ownership to the Japanese Military Government of 
the funds in question. It has been demonstratd that the 
Japanese Military Government could not have obtained 
equitable ownership through the Central Administrative 
Organization, the Yokohama Specie Bank or Nampo. The 
record to this point is bare of any such possibility or of 
any other possibility to support the court’s opinion that 
it is consistent with the evidence to conclude that the 
Japanese could have been the real owner of the money. 


The remaining possibility to consider is that the Jap- 
anese Military Government could have obtained equitable 
ownership of the funds in question when (1) the Philip- 
pine National Bank opened an accounts receivable, Cen- 
tral Administrative Organization on its head office books 
at Manila in March 1943 and (2) entered a credit on its 
branch books at Bacolod and Iloilo in favor of the Cen- 
tral Administrative Organization as an offsetting entry 
and (3) earmarked the funds at these branches as “Emer- 
gency Notes Redemption Funds”. The entry of an ac- 
counts receivable, viewed in its most favorable aspects 
as to defendants, would show at most that the Philip- 
pine National Bank considered itself a creditor of the 
Central Administrative Organization, and the simulta- 
neous offsetting entry of a credit to the Central Admin- 
istrative Organization would show at most that the Phil- 
ippine National Bank considered itself to be a debtor in 
this amount to the Central Administrative Organization. 
This debit (the account receivable CAO) balanced by a 
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eredit (Central Administrative Organization payable) 
could not pass equitable ownership to funds in the pos- 
session of the Philippine National Bank. The earmark- 
ing of said funds shows a decision at the time that the 
Philippine National Bank was going to use them for a 
special purpose. This, however, would not pass equita- 
ble ownership to the Japanese. 


In fact the record negates such inference. The record 
shows that the Philippine National Bank modified this 
decision when some of these earmarked funds were used 
for general cash operating funds at Bacolod (J.A. 176, 
177, 269, 282) and general cash operating funds at Toilo 
(J.A. 100) (Philippine National Bank brief 22). Con- 
sequently the Philippine National Bank at all times con- 
trolled and dominated these cash operating funds. The 
record shows that this credit to the Central Administra- 
tive Organization existed up to October 11, 1943 when 
the Philippine National Bank Manila, which controlled 
the branch banks, terminated this credit on the head of- 
fice books by charging their “Due From Branches’ ac- 
count with these funds and entered a credit to a new 
account, on the head office books, i.e, “Emergency Notes 
Redemption Fund”. (J.A. 92, 246, 247) Upon advice 
from Manila the branches then closed out the credit to 
the Central Administrative Organization and credited 
“Due to Manila” account. (J.A. 269, 270, 284) The clos- 
ing of this credit to the Central Administrative Organi- 
zation on the branch books at Bacolod and Iloilo effec- 
tively terminated the redemption program in the Visayan 
Islands, the only locale for such program and transferred 
accountability to Manila, which is approximately 500 
miles distant from the Visayan Islands. It is significant 
that the Central Administrative Organization ceased to 
exist on October 14, 1943 when the Republic of the Phil- 
ippines was established. This argument that a credit 
entry to the Central Administrative Organization on the 
branch books in March 1943 and its alleged substitute in 
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October 1943, the credit to the Emergency Notes Redemp- 
tion Fund on the head office books when the branch 
credits were terminated, passes equitable title to the 
Japanese ignores the controlling effect of the offsetting 
entry, the Accounts Receivable CAO, on the head office 
books since March 9, 1943 which established the Phil- 
ippine National Bank’s legal right to possession and own- 
ership of said funds. For this Account Receivable CAO 
enabled the Philippine National Bank to be in a posi- 
tion to offset this account receivable legally at any time 
against any credit to the Central Administrative Organ- 
ization. When this Central Administrative Organization 
credit was set up on the branch books in March 1943, 
the fact that it was only a credit line is established in 
that the Philippine National Bank head office books which 
controlled all accounts of the bank did not set up any 
liability to the Central Administrative Organization. The 
Daily Statement of Resources and Liabilities for the year 
1943 showed that no change in the liabilities of the Phil- 
ippine National Bank for this transaction was entered 
in the Statement of Resources which listed liabilities to 
the Government and Banks. The Daily Statement of 
Resources from March 1, 1943 to March 6, 1943 (JA. 
248) shows that the assets of the bank held in trust are 
separate and apart from the resources of the Philippine 
National Bank. (J.A. 248, line 91) ‘The operating re- 
sources, such as the operating cash in Philippine Treas- 
ury Certificates and in Philippine National Bank notes, 
are set up among these resources of the bank. (J.A. 
248, lines 50 and 58) These entries establish that these 
treasury certificates and Philippine National Bank notes 
could not have been held in trust. The Daily Statement 
of Resources for the year 1943, which was available in 
the court and showed all the assets and liabilities for 
the year 1943, along with all books and records were 
made available to appellees and the Bank of Philippine 
Islands, and the Trial Court set aside one whole evening 
to the appellees and the Bank of the Philippine Islands 
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to examine the books and records of the Philippine Na- 
tional Bank which were in the courtroom. Thus the 
Philippine National Bank as owner of these funds was 
exercising its rights as owner in cancelling this credit 
to Central Administrative Organization on the branch 
books when the redemption program was terminated. 
And the bookkeeping entry, the Accounts Receivable CAO 
on the head office books from March 1943 was an effec- 
tive offset to the internal bookkeeping entry, the Emer- 
gency Notes Redemption Fund set up in October 1943 
on the head office books. 


Accountingwise, when the Philippine National Bank, 
Manila, terminated the redemption fund credit to the 
Central Administrative Organization and debited its 
branches for these funds, the Philippine National Bank, 
Manila then had two debits for these funds, one in the 
existing Accounts Receivable CAO on the head office books 
and another, this debit to the branches. Consequently 


the internal bookkeeping offset, the credit to the Emer- 
gency Notes Redemption Fund on the head office books, 
was necessary. This preserved the accounting history of 
the fund until the occupation ended, when these book- 
keeping entries were written off the books. This was 
all in keeping with Villatuya’s expert testimony that 
neither an asset nor a liability was created by these ac- 
counts (J.A. 159) and that (1) this credit to the Central 
Administrative Organization on the branch books from 
March 11, 1943 to October 1943, (2) that the debit to 
accounts receivable on the head office books from March 
11, 1943 to 1945 and (3) that the credit to the Emergency 
Note Redemption Fund on the head office books from 
October 1943 when the credit on the branch books to 
Central Administrative Organization was terminated, 
were accounting devices to reflect the redemption pro- 
gram on the books of the bank and created neither an 
asset nor a liability, and were merely internal book- 
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keeping entries, one offsetting the other. (J.A. 158, 159, 
79, 80) 


It remains to reply to the collateral points contained 
in the court’s opinion and in the briefs of opposing 
counsel. 


The court states that the Philippine National Bank 
should have shown the sources of the money: involved, 
ie. how did the Philippine National Bank get possession 
of this money? In view of the court’s finding that the 
Philippine National Bank had possession of the funds, 
and inasmuch as possession carries with it the presump- 
tion of ownership, it is difficult to understand the court’s 
position, as this presumption of ownership was not re- 
butted by any evidence. The Philippine National Bank 
did establish that such funds were in its vaults, were 
part of the assets of the Philippine National Bank, were 
part of its operating cash funds, and were set forth in 
the Philippine National Bank’s daily statement of its 
resources (Philippine National Bank brief, pages 15, 16). 
It would be strange if, for example, Riggs National Bank 
were to be robbed of a specific sum of cash which was 
later recovered by the police, only to be told that, aside 
from its books and records showing its ownership of the 
cash, and testimony that this specific cash was taken 
from its bank, it would have to prove what depositors 
deposited this specific cash in Riggs Bank or the source 
of such specific cash. Nevertheless Villatuya did show 
the sources of these funds when he testified that the 
Philippine National Bank received Philippine pesos by 
deposits during 1942 and 1943, that Philippine pesos were 
cireulating as currency in Manila and were in the Phil- 
ippine National Bank’s day to day banking transactions, 
and that the Philippine National Bank’s head office re- 
ceived approximately 1,000,000 Philippine pesos from its 
branches by transfer in 1942. All these pesos, he testi- 
fied, accumulated by deposit and received by transfer 
were in the Philippine currency inventory of March 3, 
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1943 on the books of the head office and listed on the 
Daily Statement of Resources. (J.A. 152, 153) 


Historically, and as set forth in the 6th Annual Report 
of the U. S. High Commissioner to the Philippines, Oc- 
tober 20, 1942,* page 52, the High Commissioner received 
the bulk of the currency in the banks in Manila and did 
not receive any from banks outside Manila or from civil- 
ian entities or individuals. This report verifies Villa- 
tuya’s testimony concerning deposits received during the 
occupation by the Philippine National Bank, the largest 
commercial bank in the Philippines which reopened on 
February 3, 1942 and received deposits from individuals 
thereafter. The High Commissioner’s report verifies the 
fact that the Philippine National Bank’s branches outside 
Manila did not turn over their currency to him, thus 
corroborating Villatuya’s testimony. Villatuya stated he 
could not recollect, without consulting the records, the 
cash position of the Philippine National Bank when it 
reopened on February 3, 1942. (J-A. 139, 140) This is 
understandable in view of the conditions then existing 
in Manila and probably because the Philippine National 
Bank’s cash position posed no problems to Villatuya. 


The Court states that, ‘“From the evidence it appears 
that the Philippine National Bank knew the money to be 
used in the redemption program would come from Nampo 
but there is no testimony to establish how this was 
known.” (J.A. 324) 


The pertinence of this observation is not manifest, but 
in any event, it is incorrect, as may be noted by con- 
sulting the record. Villatuya on redirect: (J.A. 155) 


“Question: There is testimony here Mr. Villatuya that ap- 
proximately 1,800,000 pesos went to Bacolod and ap- 
proximately 1,800,000 pesos went to Iloilo. Would 
you have been able to ship these pesos from the 


* Library of Congress catalog no. J662.N62 
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Philippine National Bank after you made your de- 
posit in Nampo? 

Answer: The records will show that it is impossible to 
get these treasury certificates from our vaults be- 
cause there was only 451,000 treasury certificates m 
the vault. 

Question: So you had to withdraw the money from Nam- 
po to send these monies to Tloilo, the Philippine 
Treasury certificates? 


Answer: Yes, Sir.”’ 

Villatuya’s testimony (J.A. 155) and the Philippine Na- 
tional Bank’s Statement of Resources (J.A. 248, lines 
50, 58) establish conclusively that since the Philippine 
National Bank’s vault had an insufficient sum at that 
time, the only source of treasury certificates in this 
amount of approximately 3,600,000 pesos was in its de- 
posit account at Nampo. (J.A. 248, lines 41, 48) It is 
submitted that the Court overlooked this testimony and 


these records, which explained why a withdrawal from 
Nampo was necessary. 


Though it is urged by the Bank of the Philippine 
Islands that the testimony of Mr. Dizon and Mr. Buen- 
camino in prior administrative hearings contradict this 
testimony of Villatuya’s, such is not the case, as the 
record shows. Mr. Dizon and Mr. Buencamino were 
speaking in point of time in reference to the withdrawal 
by the Philippine National Bank from Nampo of the re- 
demption fund currencies after the Philippine National 
Bank had deposited its prewar currency with Nampo and 
their testimony confirms Villatuya’s testimony. (J.A. 126, 
127, 154, 155) Furthermore, Villatuya’s testimony shows 
that the deposit in Nampo was a mixed deposit, the bulk 
of which was Philippine Currency (J.A. 71, 154, 245), 
which confirms Mr. Dizon’s testimony in the prior hear- 
ing. (J.-A. 127) It is obvious that when Mr. Buencomino 
or Mr. Dizon testified in the administrative hearing they 
did not have with them the Daily Statement of Resources 
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for 1943, nor did they have the specific information Villa- 
tuya had. It is apparent from the record that only the 
General Ledger was available at the administrative hear- 
ing. (J.A. 127) 


The Court states that if it was the money of Philippine 
National Bank, the Japanese could order the Philippine 
National Bank to put this money in the redemption pro- 
gram. (J.A. 325) The Court here is again concerning 
itself with possibilities and not with any part of the rec- 
ord. Moreover, such an order would be in violation of 
the Hague Regulations, for the Philippine National Bank 
is a private commercial bank. 


The appellees state that Villatuya did not participate 
in the redemption program of the Philippine National 
Bank. The contrary fact is that he had a direct connec- 
tion with it by carrying out the Philippine National Bank 
decisions in reference to this program, principally by 
setting up and maintaining the necessary accounts in the 
books, and so testified. (J.A. 116) 


Appellees’ and the Bank of the Philippine Islands’ ar- 
guments that the Central Administrative Organization 
supplied the money to the Philippine National Bank, that 
the source of money was Nampo, that Nampo shipped the 
money to the Philippine National Bank Branches, that 
shipments of money to Cebu and Davao by Nampo estab- 
lish beneficial ownership in the Japanese of the funds 
sent to Bacolod, are not based on the record. Arguments 
are not evidence. 


The Bank of the Philippine Islands’ arguments and 
conjectures as to the writeoffs of the accounts receivable, 
Central Administrative Organization, and the Emergency 
Notes Redemption Fund to the suspense account as being 
implied losses of the Philippine National Bank are con- 
trary to the record. (J.A. 134, 150, 151) Villatuya testi- 
fied that the direct loss of the Philippine National Bank 
which was written off was the sum of P1,090,041 seized by 
the Japanese at Bacolod. (J.A. 134, 160) 
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Appellees, in their brief, state that no losses were 0C- 
casioned to the Philippine National Bank by the seizure 
of funds at Bacolod because the Philippine Government, 
after the war, allowed the Philippine National Bank to 
charge its losses off against the government’s deposits. 
The recorded testimony is that the seizure of the funds at 
Bacolod was written off the books as a direct loss of the 
bank. (J.A. 134, 160) The Philippine National Bank’s 
testimony and exhibits show that the Philippine National 
Bank, after the war, had to write off its surplus against 
its losses and was rehabilitated by the government, with 
the provision that the Philippine National Bank’s profits 
in future years would be used in repaying the govern- 
ment. (J.A. 78, 305) It is obvious that the Philippine 
National Bank’s eighty (80) individual stockholders suf- 
fered losses in this respect in that they were deprived of 
the old surplus and profits in future years. In fact all 
Filipino Banks, including the Bank of the Philippine 
Islands, were rehabilitated by the government. (First 
Annual Report of the Central Bank of the Philippines, 
1949, page 90) 


The Bank of the Philippine Islands makes the allegedly 
highly significant point that the Philippine National Bank 
waited four months after the currency was captured be- 
fore it set up its suspense account in August 1945. His- 
torically the Philippine National Bank was closed after 
the liberation of Manila for reorganization and it was 
not permitted to reopen until July 23, 1945, by the bank- 
ing commission. The Bank of the Philippine Islands it- 
self did not receive a license to reopen until March 16, 
1946, (First Annual Report of the Central Bank of the 
Philippines, 1949, pages 89, 90) (J.A. 303) 


Appellees’ argument that the Philippine National Bank 
branches at Cebu and Davao received redemption funds 
from Nampo or the puppet government is not supported 
by the record. In fact in the lower court the Philippine 
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National Bank was not permitted to testify concerning 
Davao and Cebu. (page 126 of stenographic minutes) 
Unfortunately the record (J.A. 87) does not contain the 
court’s ruling excluding the Philippine National Bank’s 
testimony as to Cebu and Davao. Since the Philippine 
National Bank was not permitted to testify as to these 
branches’ part in the redemption program and the rec- 
ord is silent, the appellees’ position is purely argumenta- 
tive and without merit. 


Corroborating the Philippine National Bank’s owner- 
ship of the fund is the fact that the twin fund that went 
to Iloilo remained in the possession and ownership of 
the bank. (J.A. 151) In addition, if the Japanese Mil- 
itary Government owned the money they had only to 
withdraw it. Why go to all the trouble to serve a mili- 
tary order, which directed the Philippine National Bank 
to turn over all its operating and redemption cash car- 
ried on Philippine National Bank books by order of the 


Japanese Imperial Forces? Certainly the Japanese were 
not acting like owners in this transaction. 


The conclusion is inescapable that these funds are 
owned by the Philippine National Bank for the testimony 
and records of the Philippine National Bank invincibly 
establish this fact and eliminate any. possibility that these 
funds could be equitably owned by the Japanese Military 
Government. 
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APPELLEES FAIL TO SUSTAIN THE CORRECTNESS 
OF THE TRIAL COURT'S FINDING THAT THE PHILIP- 
PINE NATIONAL BANK HAD FAILED TO PROVE THE 
IDENTITY OF THE FUNDS TAKEN FROM IT BY THE 
JAPANESE IN MARCH, 1945 AND OF THE FUNDS 
LATER VESTED, WHICH FINDING IS CONTRARY TO 
THE OVERWHELMING DIRECT AND CIRCUMSTAN- 
TIAL EVIDENCE OF IDENTITY 


Mr. Buenaventura testified that during the occupation 
he was in charge of the Bacolod branch of Philippine 
National Bank, (J.-A. 155) that he received the fund 
when it was delivered to Bacolod in March 1943, (J.A. 
166), that he counted the boxes when they were received 
at Bacolod in March 1943 (J.A. 17 6), and that he counted 
the money when it was received at Bacolod in March 


1943, (J.A. 176) The Trial Court found that the Phil- 
ippine National Bank had possession of this fund and 
the records of Philippine National Bank and testimony 
established that it was at Bacolod from March 1943 to 
March 1945 when the balance of the fund which had not 
been expended was turned over to the Japanese by Mili- 
tary order. (J.A. 176, 177, 212) No opposing evidence 
was introduced and the above testimony was not chal- 
lenged or contradicted. It is obvious that this money 
was under Buenaventura’s supervision and control at 
Bacolod during the occupation and while he was in charge 
of that branch he was personally familiar with the 
amount, denominations and types of this currency. On 
March 1, 1945 Buenaventura received the order from 
the Japanese Military to turn over this fund. (J.A. 212, 
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167) On March 2, 1945 he turned it over. (J.A. 213, 
167) The fund comprised P788,601 in Treasury Certifi- 
cates and P301,440 in Philippine National Bank Notes. 
(J.A. 213) He further testified that he packed the money 
in boxes taken from the bank’s bodega or warehouse 
(J.A. 167, 179), that the boxes were made of pine timber 
(J.A. 168), that they were about a yard long, about 
two-thirds of a yard tall and almost two-thirds of a yard 
wide, that they were not of umiform size; some were 
smaller (J.A. 168), that he placed the money in the boxes 
as it was checked and counted (J.A. 168), that it was 
packed in the boxes in bundles (J.A. 168); the bundles 
were wrapped in wrappers, each wrapping containing 
100 pesos of notes (J.A. 168), that P439,367.00 was in one 
peso bills, P105,484.00 in 2 pesos bills and P208,140.00 in 
5 peso bills, P27,156.00 in 10 peso bills, P5,760.00 in 20 
peso bills, P500.00 in 50 peso bills, P1200.00 in 100 peso 
bills and P1,000.00 in 500 peso bills (J.A. 168, 169); that 
he was present when the Japanese put the covers on the 
boxes and mailed them. (J.A. 168) No opposing evi- 
dence was submitted contrary to this testimony nor was 
it even challenged. Buenaventura testified that there 
were Japanese markings on the boxes. (J.A. 168, 171) 
Appellees attempted to confuse Buenaventura on identi- 
fication marks but failed, as he testified that while he 
personally did not put identification marks on the boxes, 
they did have Japanese characters on them. (J.A. 178, 
179) The U. S. Army recovered P662,387 in Treasury 
Certificates and P289,000 in Philippine National Bank 
Notes late in March 1945 (J.A. 189) in nearby Patog. 
(J.A. 170) 


Based on all the particulars set forth above we have 
Buenaventura’s testimony in reference to his inspection 
of these boxes on April 8, 1945, after they were brought 
to Bacolod by the U. S. Army. It was stipulated that 
Buenaventura saw the boxes and observed the contents 
(J.A. 173): 
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“Question: Did you see these boxes, Mr. Buenaventura? 
Answer: Lt. Crawford accompanied me in the Capital 
Building and showed to me the boxes that were piled 
in a place there in the building and when I saw the 
boxes, I told Lt. Crawford that they are the very 
boxes in which the money that was taken from the 
iy from me in Bacolod were placed...” (J-A. 
When the boxes were opened in his presence the Ameri- 
can soldiers threw the money on the floor (J.A. 171): 


“Question: Would you describe the contents of these 
boxes? 

Answer: The contents of those boxes were the bundles 
of money wrapped in the wrappings of Philippine 
treasury notes Philippine National Bank Notes. 

Question: Were those the same monies that were packed 
by you into those boxes when they were turned over 
to the Bank of Taiwan? 

Answer: Yes, they are.” (J.A. 171) 


In the absence of opposing evidence and considering 
the unchallenged detailed testimony of Mr. Buenaven- 
tura, set forth above, his positive identification of the 
monies and boxes recovered as the very boxes, and as the 
same monies and that the contents of the boxes were the 
bundles of money packed by him, it is obvious that the 
Trial Court’s erroneous recital of Buenaventura’s testi- 
mony that Buenaventura saw boxes of the same type, that 
when the boxes were opened they contained the same kind 
of monies, and that the money was wrapped in the same 
kind of wrappers, is not a recital of Buenaventura’s 
testimony. The Trial Court has reduced Buenaventura’s 
testimony from positive definitive statements to generali- 
zations. Appellees’ briefs deliberately ignore this tes- 
timony of Buenaventura’s as to “same money”’ and utilize 
Buenaventura’s testimony in reference to the money con- 
tained in the boxes before those boxes were opened where 
Buenaventura stated that he was pretty sure they were 
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the same monies. (J.A. 171) Appellees ignore Buena- 
ventura’s positive statements after the boxes were opened 
that they were the same monies and attempt to weaken 
his testimony by quoting it out of context. (J.A. 171) 
The Trial Court having obviously misunderstood Buena- 
ventura’s testimony, its finding that the Philippine Na- 
tional Bank did not identify the vested money as the 
same money taken from Bacolod cannot be sustained. 


Appellees stress and the Trial Court mentions that 
Buenaventura did not record the serial numbers of the 
bills that were turned over to the Japanese High Com- 
mand. (J.A. 323) Buenaventura testified that no rec- 
ord of serial numbers of the bills was kept at Bacolod. 
(J.-A. 178) Under the Circumstances of this seizure and 
the immediate packing of approximately 24 boxes of cur- 
rency by peremptory order of the Japanese military, any 
recording of serial numbers of these numerous bills 
would have delayed the turnover of the currency to them 
and would have been a risky move for Buenaventura. 
There was an immediate direction to turn these funds over 
to the Japanese (J.A. 212) and Buenaventura cannot be 
blamed for not recording serial numbers—this was not an 
ordinary transaction—it was a military order—two Japa- 
nese soldiers were present. (J.A. 167, 187) 


The Trial Court’s statement that other banks may have 
been operating in the Islands and had similar transac- 
tions with Nampo and Taiwan is conjecture. The only 
banks operating on the Island of Negros during the 
oceupation were the Bank of Taiwan and the Philippine 
National Bank, Bacolod. (J.A. 182) In the Report and 
Recommendations of the Joint Philippine-American Fi- 
nance Commission, June 7, 1947, composed of three Fil- 
ipinos, one of whom was Mr. Carmona, the President of 
the Philippine National Bank, and three Americans, in- 
cluding U. S. Federal officials, there is the statement at 
page 54, “Of the domestically owned banks, the Philip- 
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pine National Bank, the largest single commercial bank, 
is almost wholly owned by the government”. “The Phil- 
ippine National Bank is the only bank which provides 
banking facilities outside of Manila and a few of the 
larger provincial cities.” In addition this statement of 
the Trial Court overlooks the proclamations of the Jap- 
anese which permitted a very few banks to reopen dur- 
ing the occupation. (J.A. 65) Appellees’ argument that 
banks in Manila were looted by the Japanese in their 
retreat from Manila and that possibly the fand recovered 
in Negros was part of these looted funds ignores the 
wartime history of the Visayan Islands. These islands 
were cut off from Luzon by the American Forces dur- 
ing the liberation and the Japanese were entrapped in 
the Viscayan Islands. The Japanese who retreated from 
Manila went north, while Bacolod was 500 miles to the 
south. The last Japanese soldier was killed in battle in 
Manila on March 4, 1945. (Battle Report—Victory in the 
Pacific—Captain Walter Karig, 1949, pages 216-219, 252) 
It is evident from the Philippine National Bank records 
at Bacolod that this large sum of Philippine pesos was 
far beyond the ordinary banking needs of the community 
and if the Bank of Taiwan had any funds of these pro- 
portions, why was it necessary to send these funds from 
Philippine National Bank, Manila? Thus the Trial Court’s 
statement in reference to other banks is conjecture. 


Buenaventura’s testimony was that the empty boxes in 
which he packed the money in March 1945 were taken 
from the Philippine National Bank’s warehouse, and this 
testimony was not challenged. The immaterial collat- 
eral issue of how these boxes got into the warehouse is 
irrelevant. There was no contradiction as to identifica- 
tion marks on the boxes as Buenaventura testified the 
boxes were marked with Japanese characters and did not 
have any identification marks of the Philippine National 
Bank. As to the number of boxes, appellees’ own coun- 
sel in cross-examining Buenaventura, confused himself 
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twice during the questioning and evidently confused 
Buenaventura. (PNB brief 30-34) In any event, the 
credibility of a witness is not impaired by inconsistencies 
as to collateral matters and in the absence of evident 
bad faith such testimony should be reconciled by the Trial 
Court. Buenaventura arrived in Washington from Manila 
on the weekend and testified that Monday morning. 
(Steno minutes, page 286) Certainly a witness coming 
10,000 miles and queried in 1958 as to what his testi- 
money was in 1949, concerning matters some four to six 
years earlier cannot be expected to be scientifically ac- 
curate on minor and unrelated items. 


It would be unreasonable, in view of the confirmatory 
facts outside of Buenaventura’s testimony, where the types 
of currency correspond, the proportions between Treas- 
ury certificates and Philippine National Bank notes are 
alike, the ratios close, the identical character of the boxes, 
the bundles and wrappers therein and their packing, 
the loss and recovery within a short time and space of 
each other, and the fact that the money was found where 
the Japanese informed Buenaventura it would be taken, 
to sustain the Trial Court’s finding that Philippine Na- 
tional Bank did not establish to the Trial Court’s satis- 
faction that the fund taken and the vested fund was the 
same fund. 


No opposing testimony or evidence was offered by ap- 
pellees and, moreover, in view of the detailed descrip- 
tion by Buenaventura of the amount, types and denom- 
inations of the eurrency turned over to the Japanese 
and the fact that the appellees have these funds in their 
possession, it is logical to infer that if Buenaventura’s 
testimony on this point was not true, appellees could 
easily have rebutted this testimony by witnesses and 
records. 
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THE TRIAL COURT WAS CORRECT IN FINDING THAT 
THE PHILIPPINE NATIONAL BANK WAS A 
PRIVATE COMMERCIAL BANK 


The Philippine National Bank is in full agreement with 
the Trial Court’s finding that the Philippine National 
Bank is engaged in private commercial banking business. 
All the records and exhibits introduced in evidence on the 
trial prove conclusively that the Philippine National Bank 
is engaged in commercial banking. The fact that most of 
its stock is held by the Philippine government does not 
cause the Philippine National Bank to cease being a sep- 
arate and distinct legal entity, licensed under the banking 
laws of the Philippines. Philippine National Bank would 
not be a plaintiff in this action if it were a government 
entity. Under the Philippine Property Act, 60 Stat. 418, 
July 3, 1946, the Republic of the Philippines is entitled to 
receive the transfer of vested property in the absence of 
proof of ownership thereof by third parties. If Philip- 
pine National Bank were part of the Government, why did 
it assume the burden of a lengthy and costly trial when 
the Government would in any event recover the funds 
under the foregoing Act? Perhaps, even more significant, 
is the fact that in the administrative proceedings, the 
Government of the Philippines vigorously opposed the 
Philippine National Bank claim. This is a clear indica- 
tion that the Philippine National Bank is not an arm of 
the Philippine Government. The fact that the Philippine 
National Bank issued bank notes is not indicative of pub- 
lic ownership; the record shows that the Bank of the Phil- 
ippine Islands issued similar notes. (J.A. 243, 248, line 
57) 
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IV 


APPELLEES HAVE FAILED TO SUSTAIN THE TRIAL 
COURT’S FINDINGS THAT THE JAPANESE OB- 
TAINED THE FUND FROM BACOLOD EITHER AS A 
VALID REQUISITION OR A VALID CONTRIBUTION 
UNDER THE HAGUE REGULATIONS 


Appellees concede (in the brief, page 47) that the order 
which Yoshida served upon Buenaventura was authorized 
by the Japanese “High Command” in Bacolod. The in- 
sistent use of the term “High Command”, impressive as 
it is, cannot conceal the fact that the order did not ema- 
nate from a Commander-in-Chief as required by Art. 51 
of the Hague Regulations, in the case of contributions. 


While the order of an area commander such as the one 
in Bacolod would be sufficient in the case of a valid requi- 
sition under Art. 52, there the Regulations are careful to 
describe him as “the commander in the locality occupied”. 


When Art. 51, the preceding article, so carefully distin- 
guishes between a Commander-in-Chief and the Com- 
mander of a locality, it must be apparent that the distinc- 
tion is real and definative. 


The order served on Buenaventura was not issued on 
the responsibility of a Commander-in-Chief and in that 
aspect alone, it was invalid as a demand for a contribu- 
tion. 

Further, however, as pointed out in the Philippine Na- 
tional Bank main brief (Point IT, p. 37, ff.), this imposi- 
tion was not on a community, but on an individual, and 
was, for that reason, additionally invalid. 


When the appellees assert that the confiscation of Phil- 
ippine National Bank’s Bacolod funds met the rules of 
assessment and incidence as required by Art. 51 of the 
Hague Regulations, they raise an ingenious argumentative 
structure which lacks a foundation in fact or law. 
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The basic factual misstatement is that the Philippine 
National Bank was a government entity, and that its funds 
were, therefore, the property of all the people. This is 
untrue as found by the Trial Court. 


Comforted by the assurance derived from this misstate- 
ment of fact, the appellees then audaciously cite Feil- 
chenfeld (The Int'l. Economic Law of Belligerent Occupa- 
tion.) as justifying the confiscation as a contribution. 
The appellees’ citation is called (out of context) from 
Sect. 179 of the cited work. They curiously fail to cite 
the succeeding Sect. 180, which has this to say: 


“During the war of 1914-18 the Germans levied con- 
tributions on private individuals... This has been 
branded as a violation of international law. It would 
seem true that this procedure contravened the French 
and Belgian rules of assessment and incidence of 
taxes undr which such discrimination was incompati- 
ble with fundamental concepts of justice. Another 
ground for the illegality of such singling out is based 
on the fact that the Hague Regulations, in dealing 
with contributions, refer to imposition on ‘popula- 
tions’, not individuals, and that contributions and 
taxes are treated as related under the Regulations.” 


Hyde (Op. cit., Sec. 692, sc. 7) is unsparing in his de- 
nunciation of the German practice of levying contribu- 
tions on individuals instead of communities: 


“The abuse by Germany of the right of contribution 
during the occupation of Belgium 1914 and thereafter 
was notorious. It must ever be regarded as an exer- 
cise of sheer power in contempt of the Hague Regu- 
lations and of the requirements of international law, 
and as marking a bald attempt to ap ropriate what 
lay within the reach of the conqueror use of the 
re of those from whom funds could be ex- 
acted. 


This taking was no contribution. 


Appellees attempt to justify the confiscation of the 
Philippine National Bank’s funds as a forced loan, but in 
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so doing they ignore the nature of such loans. They cite 
Feilchenfeld (Op. Cit., p. 46) as justification for this state- 
ment. However, Feilchenfeld, in the very text referred to 
by the appellees (Sect. 185) has this to say: 


“The occupant may take the money of inhabitants 
outright, under the heading of contributions. If this 
is permissible, there can be no objection to the lesser 
step of age May mney with a stipulation of re- 
payment.” (Kmphasis added) 
We look in vain for any stipulation of repayment when 
the Japanese looted the funds of the Philippine National 
Bank’s Bacolod branch. This was not a forced loan. 


As to appellees’ attempt to justify the looting of Baco- 
lod Branch as requisition, it is sufficient to refer to the 
Philippine National Bank’s main brief (Point IIL, p. 37 
ff), merely adding the unqualified statement of Gould (Op. 
cit. pp. 655, 656) that “Currency cannot be confiscated 
from private persons”. 


The opinion of the Trial Court ascribes great signifi- 
cance to the fact that when the Japanese took the funds 
of the Bacolod Branch, Buencamino entered it in his 
books as “Due from Taiwan Bank—Special Account”, and 
remarks that Buencamino regarded the transaction as 
one for which the Philippine National Bank would be 
compensated. From all of this the appellees argue that 
the transaction gave rise to a debt. 


Buenaventura quite clearly described the reason for the 
entry when he testified that it was made by direction of 
the Japanese, and that “I suggested, but I cannot im- 
pose”. (J.A. 174) 


In any event, Buenaventura’s state of mind with re- 
spect to the character of the taking cannot change what is 
the controlling fact—that this was, as found by the Trial 
Court, a military confiscation. 
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THE BANK OF THE PHILIPPINE ISLANDS FAILED 
TO PROVE DURESS IN ITS EXCHANGE OF TREAS- 
URY CERTIFICATES FOR JAPANESE MILITARY 
BANK NOTES IN MARCH 1943 WITH NAMPO, FAILED 
TO PROVE THAT THE BANK OF THE PHILIPPINE 
ISLANDS DID NOT RECEIVE EQUAL VALUE IN SUCH 
EXCHANGE, AND FAILED TO PROVE THAT THE 
CURRENCY IT TURNED OVER TO NAMPO WAS COM- 
MINGLED WITH THE CURRENCY WITHDRAWN FROM 
NAMPO BY THE PHILIPPINE NATIONAL BANK ON 
MARCH 9, 1943 


The Trial Court was correct in its finding that the ex- 
change of funds by the Bank of the Philippine Islands 
with Nampo in March 1943 was a lawful exchange under 
International Law and that this exchange was one for 
which the Bank of the Philippine Islands received valu- 


able consideration. The Philippine National Bank agrees 
with the points set forth in appellees’ brief sustaining the 
findings of the Trial Court in dismissing the claim of 
the Bank of the Philippine Islands. 


The argument of Bank of the Philippine Islands that an 
aggressor has no belligerent rights is a pallid restatement 
of an ancient proposition which has been debated by jurors 
and philosophers since the time of Aristotle. FitzGerald, 
A, Peace and War in Antiquity (London, 1931) pp. 11, 
75 ff; De Juri et Pacis in The Classics of International 
Law (Oxford, 1925) Vol. IL Prolegomena 28, p. 20; 
Summa Theologica Secunda Secundae, Questio XL, 
Thomas Aquinas; De Civitate Dez, Contra Faustum and 
Epistula ad Bonifaciwm, quoted by Beaufort, La Guerre 
comme Instrument de Secours ou de Punition (La Haye, 
1933) p. 14 ff; An Introduction to International Law 
(Gould) (New York, 1957) pages 44, 627, 628; Interna- 
tional Law, Chiefly as Interpreted and Applied by the 
United States (2nd Revised Ed., 1945), Sect. 603 (Hyde) ; 
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Stone; Legal Controls of International Conflict (New 
York, 1954) pp. 298-300, 330; Wright, The Outlawry of 
War and the Law of War, 47 A.J.I.L. (1953) p. 365, 374. 
The attempt to grant or deny belligerent rights on the 
basis of a moral judgment reached in the heat of con- 
flict, in fact to define the very term “just war” has re- 
mained the empty striving for the philosopher’s stone of 
International Law. Mall, (Higgins, A-.P.) International 
Law (8th Ed., 1924) p. 81. The only realistic and work- 
able rule dictates that regardless of initial fault, every 
belligerent remains bound by the restrictions and en- 
titled to the benefits of the laws of war. Any other rule 
would be a reversion to the days of unrestricted warfare. 
The great and unsurmountable fallacy in the BPI argu- 
ment is that once a war starts both parties to it are 
equal until the issues are decided and that for one of 
them to deny his opponent equal belligerent rights on 
ethical grounds and based upon his own concept of jus- 
tice, results in instant reprisal or retaliation in kind. In 
the instant case, the court is faced with the alternative 
of tearing down or sustaining the efforts of the humani- 
tarians who have laboriously erected the admittedly frail 
barriers which protect the occupants of the occupied ter- 
ritories from the unrestrained retaliation of the enemy 
and to declare or deny that, as the rain falleth on the 
just and the unjust, the rules of war apply to them 
equally. 


The exchange of Treasury Certificates for Japanese 
Military Notes in March 1943 by BPI was in accordance 
with the law of the United States based on the principles 
of the law of war as set forth in the Hague Convention, 
and Regulations which were ratified by the Senate of the 
United States, 36 Stat. 2295, 2306. 


Assuming the exchange of currency by BPI for Japa- 
nese Military Notes in March 1943 was illegal, then this 
same illegality would apply to the deposit of currencies 
that the Philippine National Bank made in Nampo pur- 
suant to the order of the Japanese Military authorities 
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on March 4 and 5, 1943. (J.A. 67) Assuming duress in 
the deposit of the Philippine National Bank with Nampo 
on March 4 and 5, 1943, when the PNB withdrew Philip- 
pine currencies from its deposit account with Nampo on 
March 9, 1943, PNB legally regained possession and 
ownership of these currencies and this fact would ex- 
clude BPI’s claim to any part of the funds that PNB 
forwarded to Bacolod. 


On the record there was no question that BPI received 
Japanese Military Notes in exchange which notes circu- 
lated at par with the Philippine peso and that the Bank 
of the Philippine Islands could have used these allegedly 
segregated Japanese Military Notes in the bank’s daily 
operations. In fact, it is impossible for BPI to deny it 
received full value for seven months after its exchange, 
BPI paid over to the Bank of Taiwan at par value in 
Japanese Military Notes on October 19, 1943 the seques- 
tered accounts of all Allied nationals on its books, includ- 
ing Americans. After the war, when an action was in- 
stituted by an American corporation against BPI for its 
deposit, BPI contended that its lawful payment to the 
Bank of Taiwan in Japanese Military Notes, October 19, 
1943, relieved the BPI of any liability to any Allied na- 
tionals whose funds were sequestered from BPI by the 
Japanese. The contention of BPI was sustained by the 
Supreme Court of the Philippines in Everett Steamship 
Corporation, GR No. 1729 (1949). 


It is obviously unnecessary to decide the contention of 
BPI that its funds were mingled with the PNB’s shipment 
of currencies from Nampo to Bacolod. However, the only 
evidence BPI offered in the record connecting the funds 
it exchanged at Nampo with the shipment to Bacolod was 
the statement of one, Higuchi, a submanager of Nampo, 
made February 27, 1943 several days prior to such ex- 
change, that BPI’s funds were going to be sent to Baco- 
lod. (J.A. 39, 44) As the record shows this was merely 
admitted to show the state of mind of Higuchi, not the 
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state of mind of Nampo. (J.A. 44) This statement was 
not admitted as any proof of fact as to commingling. 
There is no showing that Mr. Higuchi spoke other than 
personally or that he had any source of information or 
that he had any connection with the redemption program. 
This easily could have been double or triple hearsay. In 
fact, Higuchi, who made the statement was only a sub- 
officer of Nampo. (J.-A. 39) Moreover, the fund which 
was shipped by the PNB from Nampo to Bacolod did not 
contain certain of the Philippine currencies which BPI 
exchanged at Nampo for BPI exchanged Philippine Treas- 
ury Certificates of P20 denomination and these Treasury 
Certificates were not received at Bacolod, proving that 
there was no commingling, in fact. (J.A. 45, 235, 296, 
297) 
CONCLUSION 


The Trial Court erred as a matter of law and fact in 
entering judgment against appellant Philippine National 


Bank and this judgment should be reversed and this 
court’s mandate should direct that judgment be en- 
tered in favor of appellant Philippine National Bank. 
Judgment against the appellant BPI should be in all 
respects affirmed. 


Respectfully submitted, 


Marraew BE. McCartray 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 
Attorney for Appellant 
Philippine National Bank 
Of Counsel: 
Wutum H. Marraews 
Knox & MarrHews 
821 Fifteenth Street, N.W. 
Washington, D. C. 


Bew Ivan Meinicorr 
821 Fifteenth Street, N.W. 
Washington 5, D. C. 


